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CURRENT TOPICS. 


In Rose v. Winn, decided by the Supreme 
Court of Texas in June last, it was held that 
an administrator’s hond is valid and binding, 
notwithstanding the absence of the usual 
formal conclusion—‘‘ then this obligation to 
be void, otherwise to remain in full force.’’ 
Goutp, J., said: ‘‘ Our opinion is that the 
bond was valid and binding as an administra- 
tor’s bond, notwithstanding the absence of the 
usual formal conclusion, ‘ then this obligation 
to be void, otherwise to remain in full force 
and effect.’ Maulverer v. Houxby, 2 Saund. 
79. In note 4 to Buster v. Wigge, 1 Saund. 
66 a, itis said: ‘If there be an omission of 
the usual conclusion of a condition, namely, 
that then the obligation shall be void, etc., yet 
the condition is good, and it is a good defea- 
sance of the bond.’ In regard to ordinary 
bonds, when the intention is manifest from the 
instrument itself, the court will ‘ transpose or 
reject insensible words, and supply an acci- 
dental omission in order to give effect to that 
intention.” Benneleon v. Webb, 6 Ired. 59; 
Whissett v. Womack, 8 Mart, N. S. 481; 
Giles v. Halsted, 4 Zabr. 766; Kincannon v. 
Carroll, 9 Yerg. 11; Stockton v. Turner, 7 J. 
J. Marsh, 192; Gally v. Gally, 1 Hawks (N. 
C.) 20. These authorities justify supplying 
the missing formal conclusion in the bond sued 
on, if from the entire instrument it is manifest 
that it was accidentally omitted; unless the 
fact that this was a statutory bond, required 
by law to be given by administrators, places it 
beyond their scope. The statute in force when 
it was given prescribed no form, and of course 
did not contain anything making the bond in- 
valid for want of mere form. Under these 
circumstances we feel at liberty to follow courts 
of high authority in applying the rule just de- 
duced from the authorities to administrative 
bonds. Ordinary v. Cooley, 30 N. J. (Law), 
179; Iredell v. Barke, 9 Ired. (Law), 250; 
Judge v. Ordinary, 3 Foster (N. H.) 198- 
Mitchell v. Duncan, 7 Fla. 20.’’ 

Vol. 9—No. 7. 











The case of Stocker v. Planet Building So- 
ciety, 27 W. R. 1879, decided last month in 
the Chancery Division of the English High 
Court of Justice, presents a curious phase of 
the law as to trespass, and is of interest as 
showing the right of a tenant as against his 
landlord to be let alone in the occupation of his 
premises. The plaintiff was lessee to the de- 
fendants of certain houses. The lease con- 
tained usual covenants to repair and paint, 
and a power of re-entry for breach of any 
covenant; but no power for the lessor to do 
repairs upon the lessee’s default. The lessors 
gave the lessee repeated notices to execute 
certain repairs, which the lessee omitted to do, 
alleging that the houses were in good repair. 
The lessors themselves held under a lease from 
a superior landlord, which was liable to for- 
feiture for non-repair. They then gave notice 
that they intended to do the repairs themselves 
and to charge the lessee with the cost. Some 
of the houses were sub-let to weekly tenants, 
from which the lessors obtained leave to enter 
for the purpose of repairing. Others were un- 
occupied. The lessors entered and erected a 
scaffolding for the purpose. The lessee thereup- 
on commenced an action to restrain the lessors 
and obtained an ex parte injunction. The mo- 
tion for a perpetual injunction, coming before 
the Master of the Rolls, it was said by the 
counsel for the defendant, in argument: ‘1. 
Weare liable to have our lease forfeited if the 
repairs are not executed. The defendant will 
neither do them, nor allow us todo them. As 
to the houses in the occupation of tenants, we 
have their consent, and our entry is perfectly 
legal. As to those which are unoccupied, it 
is justified by the power of re-entry. 2. If 
the defendants are wrong, the court has a dis- 
cretion in granting an injunction, and will not 
do so, where the plaintiff is not injured.’’ Jzs- 
sEL, M. R., ordered the injunction to be con- 
tinued, saying: ‘‘ The act of the landlord 
is an act seriously affecting the lessee. If, 
after receiving the notice, he did not protest, 
he might become liable for the amount of the 
expense incurred, whereas, in an action upon 
the covenant, he might only be liable for nom- 
inal damages. The first point, then, is wheth- 
er the act of the Jandlord is wrongful. It is 
obviously so. He has parted with all posses- 
sion; his only right is to re-enter and re-take 
possession. There is no pretense for sayin 
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that this right has been exercised ; for the de- 
fendant claims to consider the lease unbroken. 
Then it is suggested that, with regard to hous- 
es in possession of weekly tenants, the defend- 
ants have the permission of the tenants. But 
a weekly tenant has no right to interfere or 
authorize interference with the structure of a 
house; to pull out bricks and take off the 
roof; not even for the purpose of repairs. He 
may excuse the occupation. It is useless to 
discuss the suggestion further. As regards 
the houses actually vacant, it is said there is 
a re-entry, and that the defendant will not be 
interfered with by the court. That is so if he 
is exercising a legal right, but not if only an 
equitable. Here there is no legal right because 
no re-entry. Therefore the act is simply a 
trespass.’”” On the second point the judge 
said: ‘* But it is said that the court will con- 
sider whether the plaintiff is injured or not be- 
fore granting the injunction. I can not accede 
to that. Let me put the case of a man, who 
would like to see clean windows, cleaning his 
neighbors windows without his consent. The 
same reason might apply to washing his neigh- 
bor’s face. A man has a right to enjoy his 
own property in his own way. In discussing 
legal rights, a judge ought not to consider 
whether the breach of a right of property in- 
flicts damage upon the plaintiff. The answer 
is that the plaintiff does not like it. I do not 
think the proposition could be entertained in 
any case.’’ 








THE TENTH VOLUME OF THE AMERICAN 
DECISIONS.* 

The tenth volume of this series covers in 
part six years from 1817 to 1823, and em- 
braces ten volumes of reports from the States 
of Maine, Connecticut, New York, New Jer- 
sey, Pennsylvania, Virginia, South Carolina 
and Kentucky, viz., 1 Greenlf., 4 Conn., 19 
Johns., 6 Johns. Ch., 1 Halst., 7 Serg. & 
Rawle, 2 Nott. & McCord, 1 McCord, and 1 
A. K. Marsh. One stage of the work is now 
completed, and the neatly printed index 
which comes with it serves as a key to the ten 
volumes now issued. With it, too, sad tid- 

*The American Decisions, containing all the cases of 
general value and authority in the courts of the sev- 
eral States, from the earliest issue of the State Reports 
tothe year 1869. Compiled and annotated by JOHN 


PrROFFaTT, LL. B. Vol. X. San Francisco: A. L. 
Bancroft & Co. 1879. 





tidings come in the news of the death of the 
editor, to whom it was not given to see the 
completion of an enterprise without par- 
allel in the history of legal publications in 
this country. Of Mr. Proffatt it may be truly 
said that his interest in this undertaking never 
varied ; his best epitaph is to be read in the 
eight thousand pages of the American Deci- 
sions. How far his early demise was hastened 
by the weight of the immense labor he as- 
sumed, only his own friends can tell, and 
those who understand the nature of this kind 
of toil can understand. We may presume 
that his chair will not long remain vacant, and 
that the suspension of the issue of the 
volumes which are yet to come will be at most 
but temporary. But the half score already 
published are complete in themselves ; and as 
a collection of American case law for the first 
sixty-two years of American jurisprudence 
are without an equal. The series, when fin- 
ished, will be of much greater value, but at 
the same time a lawyer who has these ten vol- 
umes has that much, atleast, of early Ameri- 
can adjudications. 

Among the decisions of interest in this vol- 
ume are the following: Where the owner of 
land gives, for aconsideration, a parol license 
to another to build a bridge on his land, an 
action of trespass will lie against him for re- 
moving it without consent Ricker v. Kelly, 1 
Greenlf. 117. A note being given on a usuri- 
ous contract, and partly paid, a new note 
given for the balance is also usurious. War- 
ren v. Crabtree, 1 Greenlf. 167. Where pri- 
vate matters are submitted to arbitration and 
award all the arbitrators must concur in the 
award; aliter where the submission is of a 
public nature. Patterson v. Leavitt, 4 Conn. 





50. Apparatus for printing, as a printing press, , 


cases and types, may be considered as ‘‘tools’’ 
within the meaning of that word in the ex- 
emption law. Patten v. Smith, 4 Conn. 450. 
Provocation cannot be given in evidence in 
mitigation of damages for an assault and bat- 
tery, unless so recent and immediate as to in- 
duce the presumption that it was done under 
its influence. Lee v. Woolsey, 19 Johns. 319. 


Larceny may be committed of goods ob- , 


tained from the owner by delivery. State v. 
Gorham, 2 Nott. & McC. 90. The sureties in 
the bond of an officer who is elected annu- 
ally, are bound only for one year, although no 
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time is specified in the bond, and the officer is 
elected several years in succession. South 
Carolina Society v. Johnson, 1 McCord, 41. 

Daggett v. State, 4 Conn. 60, presents an 
illustration of the rule of construction of crimi- 
nal statutes, viz., that they are to be expounded 
strictly against an offender and liberally 
in his favor. In this case a statute prohibited 
the erection of wooden buildings within cer- 
tain limits, and of wooden additions to build- 
ings already erected, having in them a chim- 
ney, fire-place or stove; and the addition to 
the building of the defendant already erected, 
had not a chimney, fire-place or stove within 
it, but the chimney was without the addition, 
though made for its accommodation. It was 
held that the case was not within the statute. 
As instances of strict construction of penal 
statutes, the coart refers to Richards Cooke’s 
case, Leach’s C L. 109, where an act punish- 
ing the stealing of a cow was adjudged not 
applicable to him who stole a heifer, and U. 
S. v. Sheldon, 2 Wheat. 119, where it was ruled 
that a law prohibiting the transportation of 
provisions in any wagon or otherwise to any 
enemy, was not infringed by driving fat oxen 
on the leg. In Butler v Kent, 2 Johns. 223, a 
person who had purchased lottery tickets to sell 
again, sued the managers of the lottery for 
the negligent conduct of the same, whereby 
the public confidence in the lottery was im- 
paired anda large number of his tickets re- 
mained unsold. It was held that the action 
would not lie. The court place their ruling on 
the ground that for the misbehavior of an offi- 
cer in his office, no one can maintain an ac- 
tion without showing a special or particular 
damage to himself. The lottery here seems 
to have been authorized by the State. The 
injury complained of was common to all the 
holders of lottery tickets, and was not pecu- 
liar to the plaintiff alone. 

In Guil/e v. Swan, 19 Johns. 381, the de- 
fendant having gone up ina balloon which de- 
scended in the plaintiff’s garden and became 
entangled, called for help, which brought a 
crowd of people to his assistance, who tramp- 
led down and otherwise injured the fences and 
plants. It was held that he was liable for the 
damage. In Slaughter v. Green, 1 Rand. 3, a 
quantity of wheat was delivered to a miller 
upon an agreement that he should return a 
given quantity of flour for so many bushels 





a 


of the wheat. The Court of Appeals of Vir- 
ginia ruled that the liability of the miller was 
that of a bailee and not that of a purchaser, 
and he was therefore not responsible for the 
wheat if destroyed ly an accidental fire while 
in his hands. These two cases are both of the 
character of ‘‘ leading,’’ and very properly 
appear in this volume with annotations. 

The opinion of Richardson, J., in Reid v. 
Hood, 2 N. & Mc. 582, holding that a judicial 
officer is not liable for an injury occasioned by 
an error of judgment on his part in proceed- 
ings before him, is worth reading. The gen- 
eral question of his liability the court discusses 
thus: 


“In all judicial questions, then, the very aim and 
duty of the officer is to give his true opinion, after due 
inquiry; if erroneous he can no more answer for the 
error than for the head which heaven has given 
him. Ali we ask of such an officer is the just picture 
which has been impressed upon the table of his intel- 
lect by the facts and the law together; and, however 
discolored and distorted it may come out, yet, if it be 
the true image of his intellectual impression, we get 
just what we require, and all he can give. Opinion, 
then, having no fixed test or measure, no equal scales 
or weights, all we can answer for is its honesty. 

** Suppose a jury to give an unfortunate and mis- 
taken verdict; or the Governor, in a question referred 
to his opinion, were to commit an error to my injury, 
ora legislator to introduce a law which brings down 
ruin upon me; and suppose eitier of these were sued 
at law, what would be the only safeguard in a court? 
Simply that his opinion being required, he honestly 
gave it as dictated by duty. At thesame time, thereis 
no doubt that an extreme wildness of opinion may 
prove a depravity, or a wanton disregard of doing a 
wrong, either of which may make any officer liable. 
The pretense of ignorance, or the mantle of opinion, 
can not protect or hide enormities. Thsee would in 
themselves prove the heart depraved, and not the head 
merely mistaken.” 


The effect of a different rule is then forcibly 
portrayed after this style: 


‘Let us turn, now, to the probable effect of holding a 
judicial officer accountable for errors of judgment. 
Errors not a few he must, of course, commit, and 
many more in the opinion of those who judge his acts. 
His post would not be tenable by the ablest, for pecu- 
niary ruin must attend his best exertions; while he, in 
turr, would pursue those who misjudged his judgment. 
Suppose, for instance, the judge and jury had given 
judgment for a mere mistake against the justice in the 
cease before us; might he not, in turn, have sued this 
judge and jury for their mistake? And judgment being 
rendered for or against these, no matter which, the 
losers?would have a right still to pursue in like man- 
ner their mistaken judge and jury, and so on to infin- 
ity. If there could be a sea of litigation wide, deep and 
stormy, we should have it here; and al] that I have 
noticed—the well-meaning magistrate and the faithful 
counselor, the honest juror and the upright judge, the 
patriotic statesman and the magnanimous governor— 
steeped in litigation, would be all adrift on a perilous 
deep. No doubt some few would still venture out, but 
could we find a Palinurus able to swim three days and 
three nights, to catch even the glimpse of his destina- 
tion; without hyperbole would not any judicial officer 
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become interested to dono business? And what an 
interesting feeling might it not introduce,interchange- 
ably to cloak each other’s errors; for man is man, and 
the selfish principle rules him.” 


But in Tracy v. Williams, 4 Conn. 107, 
where a justice of the peace made an order 
without a previous complaint in writing, as 
required by the statute, binding the defendant 
over for trial, and the defendant refused to 
give the bail and was therefore imprisoned, it 
was held that the justice was liable in trespass. 

Among the subjects discussed in the notes 
to this volume are the following: License; 
retrospective laws; alteration of notes; igno- 
rance of law as a defense and a ground of re- 
lief in equity; navigable rivers; what are 
** necessaries; proof of execution of wills, 
and new promise by joint debtor. These 
notes are very full andlengthy. A number of 
other cases are also briefly annotated. 








MARRIED WOMAN—CONTRACT— CONSID- 
ERATION. 


OLNEY v. HOWE. 








Supreme Court of Illinois. 
" [Filed at Ottawa, February 22, 1879.] 


The contract of a married woman, living with her 
husband and without a separate estate, to furnish a 
person with a home in her family for life, is invalid, 
and will not support aconcurrent promise made in 
consideration of such contract. 


BAKER, J., delivered the opinion of the court: 

The instrument on which appellant’s claim is 
based, did not take effect as a completed gift inter 
vivos, Or as an executed contract to work the trans- 
fer of title to appellant. There was no assignment 
or delivery of the note for $1,300. The instrument 
was clearly executory inits character; by its terms 
possession of the property was to be given to, and 
taken by appellant upon the decease of Mrs. Bo- 
gart, who was to have the full use of the interest ou 
the $1,300 during her life-time, and after her heath 
appellant was to pay Alfred S. Howe $300 of the 
money secured by the note. There is in the in- 
strument no declaration of trust, and it does not 
appear, therefore, that it was the intention of Mrs. 
Bogart to assume the position of trustee, and 
therefore hold the note and other property in trust 
for the benefit of appellant as cestui que trust. The 
writing is essentially testimentary in its nature, 
and omitting, for the present, the element of con- 
tract, its ubject was to make disposition of prop- 
erty after the death of the owner. It did not, after 
such death, take effect as a testamentary devise; 
for it was not executed and witnessed as required 
by the statute of wills. 

The question then arises—was the instrument, at 
the time it was made, a valid and binding execu- 
tory contract between the parties? 





To make it a valid, executory contract, both par- 
ties must have been bound thereby. The promises 
of each party must have been concurrent and obliga- 
tory on both at the same time, to render the prom- 
ise of either binding. 1 Chitt. 297; Tucker v. 
Woods, 12 Johns. 190. This court said, in McKin- 
ley v. Watkins, 13 Ill. 142: ‘ Unless the plaintiff 
were bound on his part not to do the act which 
formed the consideration of the promise of the de- 
fendant, the agreement was void for want of mu- 
tuality,”’ and said, in Nelson v. Hayner, 66 Ill. 490, 
‘*It is indispensable to every legal contract that 
there b> two contracting parties competent to con- 
tract.’’ It is admitted that, at the date of the ex- 
ecution of the instrument, Laura L. Olney, was a 
married woman living with her husband; being 
such, did said instrument become obligatory on 
her, and was she bound, as proided therein, to 
furnish Mrs. Bogart a home in her family, and a 
good and comfortable support during the term of 
her natural life? 

At common law a married woman had no power 
to bind herself by contract. She might, it is true, 
have made a charge upon her separate estate. The 
appellant had theu no legal capacity to bind herself 
to do that which she agreed to do by this instru- 
ment, unlesss such capacity was conferred either 
by the Married Woman’s Act of 1861, or by the 
statute of 1869. The latter act conferred upon her 
the right to receive, use, and possess her own earn- 
ings, and’ sue for the same in her own name. In 
Haight v. McVeagh, 69 [ll. 625, a contract by a 
married woinan, wo was earning money by keep- 
ing a retail grocery store, to pay for goods to be 
used in her enterprise, was held valid, and an ac- 
tion at law against her for the breach.thereof was 
sustained, and this upon the ground that sucha 
contract was within the statute of 1869, giving her 
the right to sue in her own name for her earnings. 
It was stated in that case that the earnings were 
not to be limited to such only as should result 
from manual! labor, and the court said. ** The goods 
were purchased by the appellant, to be used in her 
business, as proprietress of a retail grocery store.’’ 
In Thompson v. Weller, 85 Ill. 197, this court—re- 
ferring to the decision in the former case—said : 
‘*The court expressly put it upon the ground that 
the right to earnings, mentioned in the statute, is 
not limited to those only arising from manual ls- 
bor.’”’ The contract now before us does not 
come within the scope of the necessary impli- 
cation of the statute of 1869, the subject-mat- 
ter of the contract was neither the manual labor 
of the appellant, from which she could de- 
rive earnings, nor did it have reference to any 
separate business ortrade in which she was engag- 
ed as proprietress, and out of which earnings 
would accrue to her. If she had, during the life- 
time of Mrs. Bogart, refused to furnish the home 
and support, she would not, by force of this stat- 
ute, have been compelled to do so, or to respond in 
damages. 

The act of 1861 conferred upon married women 
the right to hold, own, possess and enjoy the sume, 
as though they were sole and unmarried, their sole 
and separate property, owned at the time of mar- 
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riage, or acquired during coverture from persons 
other than their husbands, by descent, devise or 
otherwise. This act has been held by implication 
to confer on them power to make contracts neces- 
sary for the use and enjoyment of their separate 
property. Carpenter v. Mitchell, 50 Il]. 471; Cook- 
son v. Toole, 50 Ill. 515; Haight v. McVeagh, su- 
pra. We know, however, of nocase in which the 
separate property of the wife was not involved, and 
in which no question of personal earnings arose, 
wherein it has been decided that a feme covert may 
make a valid and binding contract. We have, of 
course, no reference to contracts made under stat- 
ates enacted subsequent to the date of the contract 
ander consideration. In this case, a married wo- 
man living with her husband, and under his roof 
and control, assumed to make a contract that would 
bind her to furnish a person with a home in the 
family, and to support such person for life. Such 
agreement had no reference to, or connection with 
any separate property owned by the wife, and it 
appears that she had no such property of any kind, 
either real or personal. 

The question is suggested whether, as the con- 
tract of appellant was fully executed, the contract 
of the deceased may not be sustained as an execu- 
tory contract, upon the ground that it had a valu- 


able consideration. A contract may be defined to’ 


be an agreement between two or more parties, 
upon sufficient consideration for the doing or not 
doing some part cular thing. 

As we have already seen, it is indispensable to 
every legal contract that there be two contracting 
parties competent to contract. In the case now 
before us, the element of a consideration may 
be present, but the equally essential prerequisite 
of two confpetent contracting parties is wanting. 
The latter element is as necessary as the former. 
‘The cases referred to by appellant arose under the 
law of agency, and are cases where the contracts, 
when made, were void as to the principals for want 
of authority in the agents to makethem; but where 
the contracts having been fully performed by the 
parties of the other part, the principals had re- 
ceived the benefits of such performance, and were 
held to have ratified the contracts, and to be bound 
to fulfil on their parts. The cases have no applica- 
tion here. In them there were, at least, two parties 
competent to bind themsclves, while here there 
were not. 


The evidence shows that appellant had no sepa- | 


rate property; that her husband furnished the 
house and support for the deceased, and paid all 
the bills made on her account. If all this was not 
intended as a gratuity, there was an ample remedy 
therefor, and the claim might have probated against 
the estate. Whether it is now barred isa matter 
not before us. If appellant has any right growing 
out of the instrument in writing, it must be based 
on some theory of the case not suggested by the 
brief and argument fi'ed in her bebalf. The com- 
ments made upon the moral character and con- 
duct of the appellee are not pertinent to the point 
of law involved in the controversy. 
Judgment of the circuit court is affirmed. 





PERSONAL INJURIES—MEASURE OF DAM- 
AGES—NEW TRIAL FOR INSUFFICIENCY 
OF DAMAGES. 





PHILLIPS v. LONDON & SOUTHWESTERN 
R. CO. 





English High Court, Queen’s Bench Division, June, 
1879. 


1. DAMAGES — WHAT SUFFERER ENTITLED TO 
COMPENSATION FOR.—In actions for personal injury, 
a jury should take into consideration all the heads of 
damage, in respect of which the sufferer is entitled to 
compensation. These are the bodily injury sustained; 
the pain undergone; the effect on the health of the 
sufferer, according to its degree and its probable dura- 
tion as likely to be temporary or permanent; the ex- 
penses incidental to attempts to effect a cure or to les- 
sen the amount of injury; the pecuniary loss sus- 
tained through inabilitv to attend toa profession or 
business. 

2. INSUFFICIENT DAMAGES—NEW TRIAL.— In an 
action for personal injuries, a new trial will be granted 
at the instance of the plaintiff, where the damages 
awarded by the jury are unreasonably small. A ver- 
dict for £7,000 damages set aside in this case because 
too small. 


Motion for a new trial on the ground that the 
damages given by the jury were inadequate, and 
also on the ground of misdirection. 

The trial of the action took place on the 4th of 
April, 1879, before Field, J., and a special jury, in 
London, when the jury found a verdict for the 
plaintiff for £7,000. ‘The facts of the case appear 
from the judgment. 

A rule nisi having been obtained; 

Ballantine, Serjt., and Dugdale, for the defend- 
ants, showed cause; Sir J. Holker, A. G., Pope, 
Q. C., and A. L. Smith, for the plaintiff, in support. 

The following cases were cited in addition to 
those mentioned inthe judgment: Falvey v. San- 
ford, 23 W. R. 162, L. R. 10 Q. B. 54; Huckle v. 
Money, 2 Wils. 205; Beardmore v. Carrington, 2 
Wils. 244; Manton v. Bales, i C. B. 444; Army- 
tage v. Haley, 4 Q. B. 917; Kelly v. Sherlock, L. 
R. 1 Q. B. 686, 15 W. R. C. L. Dig. 64; Armsworth 
v. South-Eastern Railway Company, 11 Jur. 759; 
Blake v. Midland Railway Company, 18 Q. B. 111; 
Pym v. Great Northern Railway Company, 10 W. 
R. 737, 2 B. & S. 759, 768. 

; Cur. adv. vult. 

The judgment of the court (Cockburn, C. J., and 
Lopes, J.) was delivered by 

CocKBuRN, C. J.: 

This was an action brought by the plaintiff to re- 
cover damages for injuries suffered, when travel- 
ing on the defendant’s railway, through the negli- 
gence of their servants. A verdict having passed 
for the plaintiff with £7,000 damages, an applica- 
tion is made to this court for a new trial, on behalf 
of the plaintiff, on the ground ef the insufficiency 
of the damages, as well as on that of misdirection, as 
having led to an insufficient assessment of dam- 
ages; and we are of opinion that the rule for a new 
| trial must be made absolute—not, indeed, on the 
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ground of misdirection, for we are unable to find 
any misdirection, the learned judge having in ef- 
fect left the question of damages to the jury, with 
a due caution as to the limit of compensation, 
though we think it might have been more explicit 
as to the elements of damage. It is extremely dif- 
ficult to lay down any precise rule as to the meas- 
ure of damages in cases of personal injury, like the 
present. No doubt, asa general rule, where in- 
jury is caused to one person by the wrongful or 
negligent act of another, the compensation should 
be commensurate to the injury sustained. But 
there are personal injuries for which no amount of 
pecuniary damages would afford adequate compen- 
sation, while, on the other hand, the attempt to 
‘award full compensation in damages might be at- 
tended with ruinous consequences to defendants, 
who can not always, even by the utmost care, pro- 
tect themselves against the carelessness of persons 
in their employ. Generally speaking, we agree 
with the rule as laid down by Mr. Justice Brett, 
in Rowley v. London, and North-Western Rail- 
way Company, 21 W. R. 869, L. R. 8 Ex. 281, 
an action brought on 9 & 10 Vict., c. 93, that 
a jury in these cases “must not attempt to 
give damages to a full amount of a perfect 
compensation for the pecuniary injury, but must 
take a reasonable view of the case, and give 
what they consider, under all the circumstances, 
a fair compensation.” And this isin effect what was 
said by Mr. Justice Field to the jury in the pres- 
ent case. But we think that a jury can not be said 
to take a reasonable view of the case unless they 
consider and take into account all the heads of 
damage in respect of which a plaintiff complaining 
of a personal injury is entitled to compensation. 
These are the bodily injury sustained; the pain 
undergone; the effects on the health of the suffer- 
er, according to its degree and its probable dura- 
tion as likely to be temporary or permanent; the 
expenses incidental to attempts to effect a cure, or 
to lesson the amount of injury; the pecuniary loss 
sustained through inability to attend to a profes- 
sion or business, which, again, may be of a tem- 
porary character, or may be such as to incapacitate 
the party for the remainder of his life. 

If a jury have taken all these elements of dam- 
age into consideration and have awarded what they 
deemed to be fair and reasonable compensation 
under all the circumstances of the case, a court 
ought not, unless under very exceptional circum- 
stances, to disturb their verdict. But, looking to 
the figures in the present case, it seems to us that 
the jury must have omitted to take into account 
some of tke heads of damage which were properly 
involved in the plaintiff's claim. The plaintiff was 
aman of middle age and of robust health. His 
health has been irreparably injured to such a de- 
gree as to render life a burden and source of the 
utmost misery. He has undergone a great amount 
of pain and suffering; the probability is that he will | 
neverrecover. His condition is at once helpless and | 
hopeless. The expenses incurred by reason of the | 

| 





accident have already amounted to £1,000. Med- 
ical attendance still is, and is likely to be for a long 
time, necessary. He was making an income of | 


£5,000 a year, the amount of which has been pos- 
itively lost for sixteen months—i. e., between the 
accident and the trial—through his total incapacity 
to attend to his professional business. The pos- 
itive pecuniary loss thus sustained all but swallows 
up the greater portion of the damages awarded by 
the jury. It leaves little or nothing for health per- 
manently destroyed and income permanently lost. 
We are therefore led to the conclusion, not only 
that the damages are inadequate, but that the jury 
must have omitted to take into consideration 
some of the elements of damage which ought to 
have been taken into account. 

It was contended on behalf of the defendants 
that, even assuming the damages to be inadequate, 
the court ought not, on that account, to set aside 
the verdict and direct a new trial, inadequacy of 
damages not being a sufficient ground for grant- 
ing a new trial in an action of tort, unless there 
has been misdirection or misconduct in the jury or 
miscalculation, in support of which position the 
cases of Rendall v. Hayward, 5 Bing. N. C. 424; 
and Forsdike v. Stone, L. R. 3 C. P. 607, were 
relied on. But in both these cases the action was 
for slander, in which, as was observed by the 
judges in the latter case, the jury may consider, 
not only what the plaintiff ought to receive, but 
what the defendant ought to pay. We think the 
rule contended for has no application in a case of 
personal injury, and that it is perfectly competent 
to us, if we think the damages unreasonably small, 
to order a new trial at the instance of the plain- 
tiff. There can be no doubt of the power of 
the court to grant a new trial where in such an 
action the damages are excessive. There can be 
no reason why the same principle should not ap- 
ply when they are insufficient to meet the justice 
of the case. The rule must therefore be made ab- 
solute for a new trial. 

Rule absolute for a new trial. 


—_—_ 
—_— 





PRINCIPAL AND SURETY—USURY. 


STILLWELL v. AARON. 





Supreme Court of Missouri, April Term, 1879. 


1. PRINCIPAL AND SURETY— DISCHARGE.—B and 
8, a firm, executed a note for $2,000 with defendant as 
surety, payable to 8S, and by him it was indorsed to 
plaintiff, and on the maturity of the note one-half of 
it was paid, and it was agreed between S, the payee 
and indorser, in consideration of ten dollars paid 
plaintiff, without the consent of defendant, that 
further time should be given on the remainder. Held, 
that the defendant was released, although the ten dol- 
lars was for interest in advance or was usurious. 


2. USURIOUS INTKREST—CONSIDERATION.—Usuri- 
ous interest is a sufficient consideration to support a 
promise to extend the time of payment of a note. 
Wiley v Hight, 39 Mo. 132; Farmers and Traders’ 
Bank v. Harrison, 57 Mo. 506, overruled. 


3. WHERE A SURETY EXECUTES A NOTE as maker 
and the security is so taken by the indorser, he may be 
treated in the character he has assumed on the face of 
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the transaction, although the holder when he received 
the security knew the maker had become so forthe 
accommodation of the indorser of the note; but such 
is not the case where the facts attending the execution 
of the note indicate that the maker is not to be held as 
a principal debtor. 


Appeal from Hannibal Court of Common Pleas 


Waters & Winslow and W. P. Harrison, for ap- 
pellant; James Carr and Thompson, Hatch & Hatch, 
for respondents. 


HENRY, J., delivered the opinion of the court. 
This was a suit on a note for two thousand dol- 
lars, executed by Blair & Steers and the defend- 
ant, John Aaron, dated February 18th, 1873, paya- 
ble one hundred and eighty days after date to 
William Steers, and by him indorsed to plaintiff. 
The note was given for money borrowed by Blair 
& Steers of Stillwell. The defendant Aaron was but 
the surety of the firm, and this was known to Still- 
well when he received it. The evidence on the part 
of the defendants tended to show that, when the note 
became due, Blair & Steers paid thereon $1,000, 
and that, in consideration of ten dollars then paid 
to Stillwell, he agreed with Wm. Steers—one of the 
firm of Blair & Steers, and the payee and indorser 
of the note—to extend the time for the payment of 
the balance one month, and that John Aaron was 
neither apprised of nor consented to the extension. 
For the plaintiff the court instructed the jury as 
follows: ‘ Although the jury may believe, from 
the evidence, that Blair & Steers were the princi- 
pal debtors on the note, and that Aaron was only 
the security thereon, and that, at maturity of said 
note, Stillwell was the holder of said note, and as 
such he did, in consideration of ten dollars paid 
him by Steers, one .of the firm of Blair & 
Steers, agree with Steers to extend the time 
for the payment of said note, for a definite 
time without the consent of Aaron; yet if they 
find from the evidence that said ten dollars paid 
by Steers, was paid as interest in advance on such 
note for said time, to procure said extension, and 
was so accepted and received by Stillwell, then the 
agreement so made by Stillwell did not discharge 
said Aaron, and the verdict should be for plaintiff.” 
In another instruction the court declared, that 
if at the time of the payment of the $1,000, it was 
agreed by plaintiff and Blair & Steers, in consid- 
eration of the ten dollars then paid by Steers to 
plaintiff, that the latter would extend the time of 
payment on the balance due for thirty or sixty 


days, such agreement did, by operation of law, re- | 


lease defendant from all liability on said note. 

There was a verdict and judgment for defendant, 
from which judgment the plaintiff has prosecuted 
an appeal to this court. 

Many instructions were given and refused, but 
the foregoing fully present the questions which it 
is deemed necessary to consider. 

It has uniformly been held in this State that if a 
creditor for a valuable consideration makes an 
agreement with the principal debtor which sus- 
pends his right of action on the demand for a 
definite period of time, without the consent of the 
surety, it operates to discharge the surety. 19 Mo. 





263; 27 Mo. 501, 505; 31 Mo. 218; 38 Mo. 480; 57 
Mo. 100, 385; 58 Mo. 550; 63 Mo. 46; 65 Mo. 562; 
State v. Roberts, 68 Mo. 

The doctrine is stated by Savage, C. J., in Wood 
v. The Jefferson County Bank, 9 Cowan, 206, as 
follows: ‘‘If the creditor, by agreement with the 
principal debtor, without the consent of the surety, 
varies these terms (of the contract) by enlarging 
the time of performance,the surety is discharged.’’ 

In Kincaid v. Yates, 63 Mo. 47, it is thus stated: 
‘‘Tf the creditor enters into any binding contract, 
the effect of which will be to give further time to 
the principal debtor, without the consent of the 
surety, the surety will be discharged.” 

The contract or agreement which the authors of 
the above extracts had in their minds, was not an 
alteration of the original contract by erasure of 
terms from, or, by interlineation, the addition of 
stipulations to the original contract. This would 
release the surety without any reference to the 
principle under consideration, whether such inter- 
lineation or erasure was made for a valuable con- 
sideration or not. It would then not be the 
contract the surety signed, and he could safely 
plead non est factum, or prove the fact under the 
general issue if sued on a contract not under seal. 

An agreement to extend the time will discharge 
the surety whether the agreement is indorsed on 
the obligation, or be evidenced by erasure or inter- 
lineation, or by a collateral agreement. The adju- 
dicated cases which support this proposition are 
innumerable, and nearly all, if not all, that will be 
subsequently cited in this opinion fully sustain it. 
Familiar principles of elementary law, we think, 
may be safely invoked in its support. ‘In a case 
of a simple contract in writing, oral evidence is 
admissible to show that, by a subsequent agree- 
ment, the time of performance was enlarged, or 
the place of performance changed.”’ Greenl. on 
Ev. 1, § 304. 

Neither is the rule that extrinsic evidence is not 
admissible to contradict or alter a written instru- 
ment infringed by the admission of oral evidence 
to prove a new and distinct agreement upon a new 
consideration, whether it be a substitute for the 
old or in addition to and beyond it. Ib. § 303. 

The agreement, when -‘made, becomes a part of 
the original, and just as effectually prevents the 
creditor from suing before the lapse of time 
agreed upon as if it were evidenced upon the orig- 
inal contract by erasure or interpolation. The doc- 
trine is broadly stated in Theobald on Prin. & 
Sur., “that the surety is discharged, if without his 
consent the principal parties make a new agree- 
ment inconsistent with the terms of the original 
agreement, or if they agree to make any altera- 
tion either in the terms of the original agreement 
or in the mode of performiog them.” In Rucker 
vy. Robinson, 38 Mo. 158, the court said: “It is 
well settled that a covenant not to sue upon a 
claim cannot be pleaded to, and presents no bar to 
an action on the claim, the only remedy of the 
covenantee being asuit for damages on the cove- 
nant or agreement.’’ 

We can understand why a covenant not to sue, 
whether for a definite or indefinite time, might be 
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held not to discharge the surety, although the 
contrary is held by some courts of the highest re- 
spectability. Wright v. Bartlett, 43 N. H. 548; 
Deal v. Cochran, 66 N. C. 270. 

A covenant not to sue is not necessarily an agrec- 
ment to extend the time for payment. The debtor 
or his surety, notwithstanding a covenant not to 
sue the principal debtor, could, if he desired, pay 
the demand before the expiration ofthe time 
named in the covenant, and the creditor would be 
compelled to receive it. Such a covenant neither 
modifies the original agreement hor changes its 
terms, but leaves that contract in full force, and 
does not suspend the right of action upon it. Not 
80, however, as to an agreement upon sufficient 
consideration to change the time of payment or 
performance or any other of the terms of the con- 
tract. The contract, wherein it has been so modi- 
fied, is at an end, and the terms of the new agree- 
Ment become substituted for so much and apart 
of the original contract. Greenlf., supra. 

The evidence in this case tended to prove an ex- 
press agreement in consideration of ten dollars 
paid to the creditor for an extension of the time for 
payment of the balance of the note. If it was le- 
gal interest in advance, the payment thereof was 
a sufficient consideration to support the express 
promise. : 

‘*In the first place, as to considerations aris- 
ing from benefit or injury: The principal re- 
quisite, and that which is the essence of every con- 
sideration, is that it should create some benefit to 

j the party promising, or some trouble, prejudice or 
nconvenience to the party to whom the promise is 
made. Wherever, therefore, any injury to the one 
party, or any benefit to the other party, springs 
from a consideration, it is sufficient to support a 
contract.’’ Story on Contracts, sec. 548. 

‘« Every party toa contract may ordinarily exer- 
cise his own discretion as to the adequacy of the 
consideration, and if the agreement be made bona 
Jide, it matters not how insignificant the benefit 
may apparently be to the promissor, or how slight 
the inconvenience or damages appear to the prom- 
isee, provided it be susceptible of any legal esti- 
mation.” Ibid. 

That interest paid in advance is a sufficient con- 
sideration to support a contract for the extension 
of the time of payment of a note or other money 
demand, is fully sustained by the following cases: 


Smarr v. Schnitter, 38 Mo. 479; Lime Rock Bk. v. ! 


Mallet, 34 Mo. 547; Bank v. Woodward, 5 N. H. 
99; Wright v. Bartlett, 43 N. H. 548; Montague v. 
Mitchell, 28 Ill. 485; Kennedy v. Evans, 31 Ill. 
258; Myers v. First Nat. Bk, 78 Ill. 258; Cross v. 
Ward, 30 Ind. 378; White v. Whitney, 51 Ind. 124; 
Vilas v. Jones, 10 Paige, 76; Miller v. McCann, 7 
Paige, 441; Kenningham v. Bedford, 1 B. Monroe, 
325; Austin v. Dorman, 21 Vt. 38. In most of the 
above cases it was held that payment of usurious 
interest is a sufficient consideration for the prom- 
ise to extend the time of payment. 

We are aware that the contrary was held in 
Wiley v. Hight, 39 Mo. 132; and in Farmers 
and Traders’ Bank v. Harrison, 57 Mo. 506; but 


the case principally relied on to support the ruling | 





was Marks v. Bank of Missouri, 8 Mo. 318, in which 
Judge Scott expressly stated as the ground of that 
decision that *‘ the usurious interest might have 
been recovered back the next moment after it was 
paid.”’ Such is not the law at present in this State. 
Ransom vy. Hayes, 39 Mo. 445; Rutherford v. Wil- 
liams, 42 Mo. 18. If usurious interest be paid, it 
can not be recovered back; andif one make an 
agreement to extend time of payment of a note or 
other money demand, in consideration of usury 
paid, the agreement is binding upon him. If the 
consideration be a promise to pay usury, as this 
promise could not be enforced and would not main- 
tain an action, the contract would not bind the 
other party. The distincton is between executed and 
executory contracts. In Fawcett v. Freshwater, 31 
Ohio St. 637, an agreement in consideration of the 
same rate of interest named in the note for the ex- 
tension of time of payment without payinent of in- 
terest in advance, if made without the knowledge 
of the sureties, was held to discharge the sureties. 

It is contended by appellant’s counsel that de- 
fendant, having executed the note as a maker, 
stands as a principal debtor after indorsement, and 
the indorser as a surety. 

This might be true if the paper were negotiable 
in the ordinary course of business. If Stillwell had 
purchased the note of the payee, even with knowl- 
edge that Aaron had executed it for accommoda- 
tion, he, under the case cited by counsel, would 
have had the right to treat him as principal, and 
Steers as his surety throughout, The cases cited 
fully sustain that view. But here there was a 
borrowing of money. It was prearranged by 
Stillwell, Blair and Steers, who borrowed the 
money, that the latter should procure the name of 
some other person to the note as surety. It was 
in no sense a note negotiated in the ordinary course 
of business, or rather of a note beught by Stillwell 
of the payee. 

It was of such a note that it was said in Bank of 
Montgomery v. Walker, 9 Serg. & Rawle, 238, that, 
‘*when the note was indorsed it passed into the 
defendsnt’s hands as a business note; it was drawn 
in that form; it was negotiated in that form; it 
assumed that shape to serve the purpose of 
Walker & George.” There Walker & George, the 
payees, were the principal debtors, and the maker 
had executed the note for their accommodation. 

That case is distinguishable from this, in the fact 
that there the note was executed by the maker 
under circumstances which indicated that he in- 
tended to be held as the principal debtor. 

In Laxton v. Peat, 2 Camp. 185, the doctrine was 
announced by Lord Mansfield that “‘if the indorsee 
of a bill of exchange having notice that it was ac- 
cepted without consideration, receive part pay- 
ment from the drawer and give time to pay the 
residue, he thereby discharges the acceptor,” but 
this was afterwards denied in Kerrison v. Cooke, 3 
Camp. 362, by Gibbs, J., and also in a case in 11 
Ves.; also in Fentum v. Pocock, 5 Taunt. 192. 

We think it will be found that the recent Amer- 
ican cases do not hold the strict doctrine announc- 
ed in the English cases, which repudiate that held 
by Lord Mansfield in Laxton v. Peat. Regard is 
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to the substance of the transaction. and the 
agreement of the parties express or implied. If 
one who is but a surety execute a note as maker 
or accept a bill intending to be held as a princi- 
pal, and the security isso taken by the indorser, 
he may be treated in the character he has assumed 
on the face of the transaction, notwithstanding 
the holder when he received the security was aware 
that the maker and acceptor had become so for the 
accommodation of the drawer of the bill or in- 
dorser of the note. This proposition the authori- 
tyes fully sustain. 

The German Savings Association v. Helmrick, 
57 Mo. 100, was a case like the present. The 
note was executed by Helmwick & Co. and James 
M. Ward, payable to Helmwick & Co., who assign- 
ed it to the German Savings Association. Ward 
executed the note for theaccommodation of Helm- 
wick & Co., and the court decided that Ward was 
released in consequence of binding agreement for 
extension of the timeof payment between the hol- 
der and Helmwick & Co. 

In the case at bar the court erred, not to the preju- 
dice of plaintiff. however, but against the defend- 
ant. The cases of Hosea v.. Rowley, 57 Mo. 357, 
and the German Savings Association v. Helmrick, 
Id. 100, seem to have been misunderstood by the 
court below. The opinions in those cases do not 
really assert a doctrine different from that here an- 
nounced. 

The judgment is affirmed. All concur. 


—>— 


NATIONAL BANKING ACT — EMBEZZLE- 
MENT—CONSTRUCTION. 





UNITED STATES v. CONANT. 





United States Circuit Court, District of Massa- 
chusetts, May Term, 1879. 


NATIONAL BANKING ACT—EMBEZZLEMENT.—Sec- 
tion 5209 of the National Banking Act, which provides 
that “every president, director, cashier, teller, clerk or 
agent of any association who embezzles, abstracts, or 
wilfully misapplies any of the moneys, funds or credits 
of the association, or who, without authority from the 
directors, issues or puts in circulation any of the notes 
of the association, or who, without such authority, is- 
sues or puts forth any certificate of deposit, draws any 
order or bill of exchange, makes any acceptance, as- 
signs any note, draft, bill of exchange, morigage, 
judgment or decree; or who makes any false entry in 
any book, report or statement of the association, with 
intent in either case to injure or defraud the associa- 
tion or any other company, body politic or corporate, 
or any individual person, or to deceive any officer of 
the association, or any agent appointed to examine the 
affairs of any such association; and any person who, 
with like intent. aids or abets any officer, clerk or 
agent, in any violation of this section, shall be deemed 
guilty of a misdemeanor,” construed. 


2. THE WORD “EMBEZZLE,” as found in the United 
States Revised Statutes, is used to describe a crime 
which a person has an opportunity tocommit by 
reason of some office or employment, and which 
may include some breach of confidence or trust. 





3 INDICTMENT—*MATTER OF FORM.’’—Section 1025 

of the Revised Statutes provides: ‘No indictment 
* * shall be deemed insufficient * * * in matter 
of form only:” Held, that anything that forms a part 
of the description of the crime is not a “ matter of 
form.” 


Motion to quash indictment. 

LOWELL, J.: 

These indictments are drawn under section 5209 
of the Revised Statutes: ‘‘ Every president, di- 
rector, cashier, teller, clerk, or agent of any asso- 
ciation” (that is, national banking associations, 
which are mentioned in this chapter), ‘‘ who em- 
bezzles, abstracts,or willfully misapplies any of the 
moneys, funds, or credits of the association, or 
who, without authority from the directors, issues 
or puts in circulation any ef the notes of the asso- 
ciation, or who, without such authority, issues or 
puts forth any certificate of deposit, draws any 
order or bill of exchange, makes any acceptance, 
assigns any note, bond, draft, bill of exchange, 
mortgage, judgment or decree; or who makes any 
false entry in any book, report or statement of the 
associatio», with intent in either case to injure or 
defraud the association or any other company, 
body politic or corporate, or any individual person, 
or to deceive any officer of the association, or 
any agent appointed to examine the affairs of any 
such association; and any person who, with like 
intent, aids or abets any officer, clerk or agent, in 
any violation of this section, shall be deemed guilty 
of a misdemeanor,.”’ 

The principal points that have been taken appear 
to be objections to the mode in which the indict- 
ments charge this crime. That may be subdivided, 
and there sre two principal objections: 

One is that the facts to show an embezzlement, 
as distinct from some other crime—for instance, 
larceny—are not sufficiently set out in the indict- 
ment, and has been very fully and ably argued from 
what may be called the foundation. The leading 
idea of the argument is that the word ** embezzle,”’ 


| by its own force, describes something which was 





known to the common law, and now by statute, 
like the words ‘‘ murder’’ and *‘ steal;*’ and that 
the sense in which the word ‘‘embezzle ”’ is already 
well known in our laws, must give the interpreta- 
tion to the word in this statute. 

That is a very important point, and I have given 
it such attention and consideration as [ might. I 
have come tothe conclusion that there was no 
common law definition of embezzlement when our 
Constitution was formed. There was a very an- 
cient statute, which was in force in some of the 
States and not in others—that of Henry VIII—at 
least it has been decided not to be in others, though 
[ should have supposed it was in all; but [ must 
take the decisions, of course. But if there was 
any such statute, which by reason of having been 
passed as early as Henry VIII was in force here, it 
does not define the word ‘* embezzlement”? in this 
statute. There was no common law definition of 
it, there never has been, and thereis not now. 
Some elements of the crime are probably common 
to the statutes, and also to the familiar meaning of 
the word; that is to say, the word appears to 
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mean, whenever used to distinguish a crime which 
a person has the opportunity to commit, by reason 
of some office or employment which may include, 
in its signification, some breach of confidence or 
trust, some misuse of an opportunity of that sort. 
That is about all, I think, that can be found of a 
general nature in the meaning of the word. I do 
think, however, that there is one mode of compar- 
ison—one source of comparison—and that is by the 
various statutes which make up the body of the 
Revised Statutes—all passed on a certain day of 
1874, and all forming one body of law. 

Examining the word ‘‘embezzle,’”’ as used in 
these various statutes, which are all contained in 
this very large volume now, I[ think it will be found 
that the only general idea which runs through the 
whole use of the word ‘‘ embezzle”’’ generally, is 
the one that I have stated. . 

The crew of any merchant vessel may commit 
the crime of embezzlement in regard to the cargo 
or stores of the vessel. That cargo and those stores 
are not in their possession, and not entrusted to 
them in any technical sense. They are notin law 
in the possession of a seaman. He has an oppor- 
tunity, being a member of the crew, to steal them. 
Undoubtedly it would be larceny at common law, 
but it would be embezzlement by the statute, if he 
took them fraudulently to convert to his own or 
some improper use. 

Any person who receives public money from any 
agent of the United States—some agents being 
designated by a particular name, and also a gen- 
eral word being used—without authority, not be- 
ing aduly authorized depository, commits the 
crime of embezzlement in receiving that money. 
He becomes a sort of agent, and cannot say he 
was not an agent, andis guilty of embezzlement, 
for the statute says: ‘‘Every banker, broker or 
other person not an authorized depository of pub- 
lic moneys, who knowingly receives from any dis- 
bursing officer * * * any public money on de- 
posit, or by way of loan, * * * is guilty of an 
act of embezzlement.” 

There are many other statutes. The word as 
used in the post-office laws, applies only to agents, 
clerks, etc., of the United States. But if I remem- 
ber rightly—I have not looked at all the statutes, 
but [have a very strong impression, for I have tried 
a good many of the cases—it does not depend upon 
the letter being intrusted to the particular officer 
or clerk or agent, under the circumstances which 
would constitute embezzlement under many of the 
statutes. Any officer of the mint or assay office 
may embezzle coins, medals or monevs in his 
charge, or of which he assumes charge, or avy 
other moneys, medals or coins in his office. 

It is very apparent, I think, from an examina- 
tion of these various statutes, which were re-in- 
acted on the same day, and which before that time 
formed a body of law enacted at various times, 
that the word is not used generally in the statutes. 
I do not know that it is at all in the United States 
in so sharp and technical a sense as it has been 
construed to be under some statutes, and of course 
the definition of the crime must be followed by the 
courts. There is no definition of it here or in any 





of the statutes of the United States, but the word 
is used in such a way as to show the meaning which 
I have mentioned, and therefore [ think, though I 
do not find it necessary to decide, that it will not 
be found, when the point comes to be decided, 
that in those cases those rules that have been laid 
down in some courts—and the courts have differed 
as the statutes have—those sharp lines would be 
found to be drawn about the word “ embezzle ’’ in 
the statutes of the United States. But I 
do think— and this is a point of law 
not pleading—I do think that the intent here 
governs the whole fraud. Itis not a perfectly 
clear point. In the only case that is cited.on 
either side, the pleader averred that the acts had 
been done with intent, as I gather from the report. 
There are several counts. In one, for instance, an 
embezzlement with intent was charged. In the 
next, abstracting with intent. In the next, 
willful misapplying with intent. It was con- 
ceded, therefore, in that case by the prosecuting 
attorney representing the government, that the in- 
tent governed the whole cause. The court care- 
fully say that they do not decide that point, evi- 
dently seeing ambiguity and doubt which had not 
been argued to them, and therefore, perhaps, hav- 
ing quite as much weight as if it had been argued, 
as showing how a person reading the statute would 
say there was a doubt on this point. But when 
taken with the original statute, in which there are 
no semicolons, andif it is taken with the remain- 
der of the section—“Every person who with like 
intent aids or abets any officer, clerk or agent in 
any violation of this section’’—I think the better 
opinion is—and of course we must decide the 
doubtful points as well as the clear ones—that 
that governs the whole section. There are rea- 
sons for it also, as was said by the counsel in ar- 
gument. A person may willfully misapply money 
without doing any wrong in fact, and without in- 
tent of any. For instance, he may pay Mr. “A” 
instead of Mr. ‘*B,’’ both being honest creditors. 
It is a misapplication, »nd it might injure or not 
the employer. 

‘‘Abstracts;°’ that is rather a tender word. That 
might possibly be held to be committed without 
willful intent, and even without actual injury. 
That is a matter that is a good deal discussed in 
the case of the United States v. Taintor, assuming 


-that the intentis necessary. The meaning and im- 


portance of the intent is a good deal discussed on 
the supposition that it is a part of the statute. 

The word ‘“‘embezzlement”’ of itself would hard- 
ly seem to require any such qualification, 
beeause I think that would carry in any 
sense—I mean in avy sense in which it 
could be used—would carry with it some 
intent. But when we look back to one of the stat- 
utes I have cited, it will be seen that the mere re- 
ceiving of public money is embezzlement. There 
is embezzlement without intent, and without in- 
jury in fact. So that as to the meaning of the 
word ** embezzle’’—taking, as I do take, the mean- 
ing of that word from the statutes of the United 
States themselves, it might be necessary (in the 
opinion of Congress, I mean, tor I have nothing to 
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do with that) to say that that crime could not be | 


committed without the positive intent to “ injure”’ 
or ‘** deceive,’’ or *“‘ defraud,’ for all three words 
are used, and at any rate as to the two words “ab- 
stract’’ and ‘“‘misapply,’’ there is an obvious rea- 
son for it. 

I think [ can see why the semicolons were put 
in, and that is to meet another argument made 
that the words ‘* such authority’? govern the whole 
sentence. It is very clear they do not. This sec- 
tion is carefully parted off by the semicolons, and by 
‘the sense also. ‘‘Every president, director, cashier, 
teller, clerk or agent of any association, who 
embezzles, abstracts, or willfully misapplies any of 
the moneys, funds, or credits of the association; ’ 
+*or who, without authority from the directors, 
issues or puts in circulation any of the notes of 
the association ;’’ and that must be done with in- 
ont to defraud, or injure or deceive; and then, 
repeating the words “ without such authority,” 
and it is repeated because they meant to repeat it. 

** Or who without such authority issues, or puts 
forth any certificate of deposit, draws any order or 
bill of exchange, mortgage, judgment or decree; ”’ 

Now, in the next clause of the sentence they 
-omit the words ** without authority,’ so that it is 
perfevily clear. I think, from the statute, that 
whenever they meant to say ** without. authority,”’ 
they do say so, and when they do not say so they 
do not mean so to do. They put these words in 
twice, and leave them out of all the others, and 
they part off the seutence carefully with semi- 
colons so as to shuw to what portions of it these 
words are intended to refer, and that is the reason 
why the semicolons were put in. 

I have consulted Judge Nelson about it, and he 
agrees with me. That being so, I think that the 
only counts which are sufficient, are those for 
‘making false entries. To be sure the statute says, 
sec. 1025, ‘* No indictment ° ° shall be 
deemed insufficient ° * in matter of form 
only.” 

That ‘only’ is important. It must be a *‘ mat- 
ter of form,” and in construing that in this cir- 
cuit we have been very liberal. I have no sympathy 
with the extreme technicality of the ancient crim- 
nal law—do not like it, and do not believe in it. 
At the same time, [ have to administer it as 
I find it, and anything which forms a part of 
the description of the crime, does not seem 
to me to be a matter of form. In this 
particular case it might turu out to be a mat- 
ter of very little importance. Undoubtedly the 
intent might often be presumed from the fact; but 
when Congress sees fit to make the intent part of 
the crime, I do not think the courts have any right 
to say it is a mere matter of form. So far as ‘‘mis- 
applying” and ‘“‘abstracting’’ are concerned, that is 
a very important part of the substance. [ do not 
think that this statute means that we should find 
out what is an important point of the substance, 
but only an important point of form. I do not 
mean to say that the matter of substance may not 
be very loosely stated, and if the substance of the 
offence is loosely stated—badly stated—imperfectly 
and ungrammatically stated, still, if the meaning 








is clear, that is a matter of form; but it is not a 
matter of form to state the substance of the crime. 
Indictment quashed. 


—— 


NEGLIGENCE — RAILROAD COMPANY — 
MASTER AND SERVANT — CONTRIBU- 
TORY NEGLIGENCE. 





STELLAR v. CHICAGO & NORTHWESTERN 
R. CO. 





Supreme Court of Wisconsin, March, 1879. 


1. NEGLIGENCE — RAILROAD COMPANY USING 
TRACK OF ANOTHER COMPANY.—A railroad company 
using the track of another company for the purpose of 
transporting passengers and property, is liable for 
damages caused by defects in the road, or through the 
negligence of the servants or employees of the latter 
company. This rule applies as well to its own em- 
ployees as to passengers and freighters. 

2. MASTER AND SERVANT— CONTRIBUTORY NEG- 
LIGENCE—FELLOW-SERVANT.—In an action for in- 
juries to a servant, caused by the negligence of the 
master, the contributory negligence of a fellow-ser- 
vant is no defense. Cuntributory negligence to defeat 
such an action must be that of the plaintiff, or of some 
person for whose acts he is responsible. 


Appeal from the Circuit Court of Sauk County. 

Smith & Lamb, for appellant; J. W. Lusk, for 
respondent. 

TAYLOR, J., delivered the opinion of the court: 

This is an action commenced by the plaintiff to 
recover damages for injuries sustained by him 
whilst in the employ of the defendant. The in- 
jury occurred whilst the plaintiff as a fireman was 
assisting in running a train of cars on a short line 
of railroad extending from its main track to Cryse 
tal Lake, a distance of about one mile. The evi- 
dence shows that this short track was built by 
private persons for the purpose of shipping ice 
over the defendant’s road, and that the owners of 
the ice houses at the lake kept the road in repair. 
It also shows that this track was never used by 
any other railroad company except the defendant, 
and whenever desired by the men controlling the 
ice business at the lake, the company sent its cars 
and engines over the track for the transportation 
of the ice to market. The proof shows that the 
plaintiff was directed by the proper officer of the 
company to go upon the engine of the company as 
fireman, and assist in running cars in and out over 
this track, and that whilst he was so engaged, and 
whilst backing in a train of empty cars from the 
main track to Crystal Lake, the track gave way, 
and several cars and the engine upon which he 
was engaged as fireman were thrown from the 
track, and he suffered severe injuries to his arm, 
head and other parts of his person. 

The evidence shows that the train which was so 
thrown from the track consisted of twenty-one 
empty cars, and that it was being backed over the 
track at the time at a speed of from ten to twelve 
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miles an hour; it also shows that the immediate 
cause of the accident was the giving way of the 
rails at a place where the ties were very defective 
and rotten, and where there was a short rail in the 
track. 

The evidence tends to show that some of the 
officers of the defendant had some knowledge that 
this side track was not at the time in a very safe 
condition, and that the conductor of the train upon 
which the plaintiff was employed at the time of the 
accident, was cautioned by the train dispatcher, 
when sent out to run. over such track, to run slow. 
The plaintiff recovered in the court below, and the 
defendant appealed. 

The learned counsel for the appellant insists 
(1), that the court below erred in holding that the 
defendant was liable to the plaintiff for an injury 
resulting from the insufficiency of the railroad 
track which it did not own, and was not bound to 
keep in repair; and (2), that the court erred in re- 
fusing to so instruct the jury, ‘ that if they found 
that negligence of the defendant’s employees 
caused the injury, or contributed to it, the defend- 
ant would not be liable,”’ and because in reply to 
such request, the judge said he did not think there 
was any negligence on the part of anybody running 
that train, ‘‘I mean the train hands, that the neg- 
ligence, if any, was higher up;” and (3), that the 
damages were excessive, and that the verdict 
should have been set aside, and a new trial granted 
for that reason. 

We do not think the first point well taken. The 
authorities are quite uniform, that when the rail- 
road company uses the track of another company 
for the purposes of transporting passengers or 
property, the company transporting the persons or 
property is liable for any damages which may be 
sustained, either by the passengers or the owners 
of the property so transported, caused by any de- 
fects in the road of the other company so used, or 
from the negligence of the servants or employees 
of such other company occurring during such 
transportation. Redfield, in his work on the Law 
of Railways, says: *‘The rule of law in regard to 
passenger-carriers, who run over other roads than 
their own, seems now to be pretty well established, 
that the first company is responsible for the entire 
route, and must take the risk of the negligence of 
the employees of the other companies.’’ 2 Red- 
field on the Law of Railways, 303. See Railway 
Co. v. Barron, 5 Wall. 90; 2 Redf. Am. Railw. 
Cases, 471; Central R. Co. v. Kanouse, 39 Ill. 272; 
McElroy v. Railroad Co., 4 Cush. 400. We are of 
the opinion that proper regard for the safety of 
both passengers and property transported by rail- 
road companies requires that such rule should be 
maintained, and that when a corporation of this 
kind undertakes to transport passengers or prop- 
erty from one point to another, such passengers 
and the owner of such property have the right to 
throw upon such corporation the responsibility 
of seeing that the roads used by them for 
such transportation, whether owned by them 
or not, are safe and in good repair, and that 
those having them in charge, whether the em- 
ployees of such company or not, shall exercise due 








care and diligence to secure the safe transportation 
of such persons and property. Any other rule, 
would, we think, be destructive of the rights of 
the public in the use of railroads. 

We are also of the opinion that the same rule 
should apply as between the railroad company 
and its employees, and we do not understand the 
learned counsel as contending that a different rule 
should apply, as between the railroad company 
and its employees, and the railroad company and 
passengers and freighters. In the case at bar, 
there would seem to be every reason for holding 
that the same rule should apply. The company, 
when the accident happened, was running its 
trains over a short line of road, which terminated 
at the main track of its road, which was never used 
as a railroad for any purpose except as the trains 
of the defendant ran over it, and for all practical 
purposes was of no use as a railroad, except as 
used by the defendant. ‘There is no evidence that 
the plaintiff had any knowledge that the road did 
not belong to the defendant, and he had every rea- 
son for supposing it did He was directed by the 
proper agents of the defendant, to assist in run- 
ning its cars and engines over it. As between it- 
self and its employees, who were directed to use 
the road in the business of the defendant company, 
such employees have the right to treat the road as 
the company’s road, and the company as to its 
employees was bound to see that svch road, 
whilst so used for its benefit by its employees, was 

' in such condition as not to unnecessarily endanger 
their lives or limbs. There was no error, there- 
fore, in refusing to nonsuit the plaintiff or direct 
a verdict in favor of the defendant, as there was 
no claim made by the counsel for the defendant 
that there was not sufficient evidence of negligence 
to carry the case to the jury on the part of the 
defendant, in the matter of keeping the track of 
such road in a safe condition, if by law they can 
be held resporsible for its not being in a safe 
condition. 

The exception to the refusal of the learned cir- 
cuit judge to give the instruction asked, and his 
remarks accompanying such refusal, we think 
must be held to be well taken, especially as his 
general charge was entirely silent upon the point 
sought to be raised, and which we think the defen- 
dant, upon the evidence in the case, had the right 
to insist should be submitted to the jury. We 
have very serious doubts whether the defendant 
had the right to demand of the court an instruc- 
tion that if the negligence of a co-employee con- 
tributed to the injury the plaintiff could not recov- 
er, but we are very clear that he had the right to 
demand an instruction that if they found from the 
evidence that the accident happened by reason of 
the neglig: nce of a co-employee, then the plain- 
tiff could not recover. As the instruction asked 
was in the alternative, if the learned judge had 
simply denied it, without comment, we should 
have hesitated to reverse the judgment for that 
cause, but as the learned judge, as a matter of law, 
decided there was no evidence of any negligence 
on the part of any persons in charge of, or running 
the train at the time, which would have caused the 
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accident, we are of the opinion that he took from 


i 


the jury the question of negligence on the part of | 


the conductor in charge of the train at the time, 
whicb negligence the jury might have found, from 
the evidence, caused the accident. Both parties 
agree that under the law of Llinois, where this in- 
jury to the plaintiff occurred, an employee cannot 
recover for an injury happening to him by reason 
of the negligence of one of bis co-employees, nor 
is there any dispute that the conductor in charge 
of the train at the’time, and the fireman, were co- 
employees within the meaning of the law. 

There is evidence that the conductor was advised 
before he went to work on this road, that it was 
not in a yery safe condition, and that he was 
cautioned to run slow over the same; it also 
shows that when the accident happened, he was 
running the train at a speed which the conductor 
himself considered unsafe, taking into considera- 
tion the condition of the track, anu the fact that 
the train was backing instead of going forward, 
and the evidence tends also to show that the acci- 
dent happened by reason of the lateral pressure 
against the rails, occasioned by the backing of the 
train at a speed which was not safe. 
evidence, we think it was for the jury, and not 
for the court, to say whether there was neglieence 
on the part of the conductor, in the running of the 
train, and whether such negligence caused the 
accident which resulted ininjury to the plaintiff. 
The case of Durgin v. Munson, 9 Allen, 396, de- 
cided by the Supreme Court of Massachusetts, 
was similar in principle to the case at bar, and 
that court held that the question as to whether the 
negligence of the co-employee caused the injury 
should have been submitted to the jury. 

In that case, the plaintiff, an employee of 
the company, had been injured by an engine 
rnnning off a turn-table, when such employee 
was engaged in turning the same. His claim 
to recover against the company was based upon 
an alleged insufficiency of the brake on the engine, 
to keep the same in place whilst it was being turn- 
ed upon the table. The court held that it was 
competent for the defendant to show, as a matter 
of defense, that the person who had charge of all 
of the engines, had given instructions to the en- 
gineers in charge of the engines, before the acci- 
dent happened, to have the wheels of their engines 
blocked while turning on the turn-table, and that 
the accident occurred from the failure of some 
servant of the defendant to obey such instruction, 
was not known to the plaintift, and notwithstand- 
ing there was proof of the insufficiency of the 
brake on the engine. The learned judge who de- 
livered the opinion of the court in that case, says: 
‘“*The defect in the engine, which the plaintiff al- 
leged as the cause of his injury, was the insufli- 
ciency of the brake to prevent the engine from 
running off while it was turned on the turn-table. 
The defendant proposed to show that the person 
who had charge for him of all the engines on the 
road, had given instructions, before the accident, 
to the engineers, to have the wheels of their en- 
gines ** chocked ”’ while turning oa the turn-table, 
and that this accident occurred by failure of some 
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servant of the defendant to obey such instructions, 
The court ruled the evidence incompetent, as it 
was not shown that the instruction was given or 
known to the plaintiff. But proof that the acci- 
dent which caused the injury to the plaintiff was 
caused by the neglect of a fellow-servant, would 
have been a defense to the action; and the offer 
went to that extent. The defects of the engine in 
the abstract were not the gist of the plaintiffs 
complaint, but its defects at the time, and for the 
service in which the defendant allowed it to be used 
when it ran on the plaintift. If it were fit and suf- 
ficient for use in the manner in which the defend- 
ant then allowed it to be used, its insufficiency for 
other service at other times would not concern the 
plaintiff. Now it is plain that a machine may be 
safe and fit for one use, when it is not for an- 
other.”’ 

Applying the principle of that case to the case 
at bar, there was certuinly some evidence in the case 
to go the jury, upon the question as to whether the 
accident did not happen by the negligence of the 
conductor of the train. It is probable that it would 
not be negligence on the part of the company, for 
which they could be held responsible to their em- 
ployees, that they did not keep this short track of 
road which was seldom used, and then only for a 
particular purpose, in that complete state of repair 
in whichthe law would require them to keep 
that part of their road which was used constantly 
for all the purposes of transportation of passengers 
and freight. The question in the case at bar is, 
whether it was in a reasonable state of safety for 
the purpose for which it was used, and if, in the 
use of this track, the company had directed their 
conductors and engineers to run carefully and 
slowly over the same, and the track was in such a 
state of repair that it might be used safely in the 
manner their employees were required to use it. 
We are of the opinion that the company would not 
be liable for an injury which happened to one of 
its employees by reason of the negligence of a co- 
employee in running with great speed over such 
track, contrary to the orders of the company. 

We have examined, with much care, the question 
as to whether mere contributory negligence on the 
part of a co-employee or servant of the defendant, 
would be a good defense for the master in an ac- 
tion by an employee or servant for an injury re- 
ceived on account of the alleged negligence of the 
master. We have been able to find but one case in 
which the question has been plainly before the 
court—it is the case of Paulmier v. Erie R. Co., 5 
Vroom. 151. The court held in that case ‘that 
where the track of the company over a trestle- 
work, was not capable of supporting an engine, 
and the engineer in charge had orders not to put 
his engine thereon, which orders he disobeyed, and 
the intestate of the plaintiff, who was a fireman on 
said engine, and who was unaware of said orders 
or of the danger, was thereby killed, the said 
trestle-work giving way, the plaintiff was entitled 
to recover, on the ground that such death was oc- 
casioned in part by the want of care in the defend- 
ant, the railroad company, with respect to said 
trestle-work;” and it was further held as a general 
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rule of law, ‘‘ that. where a servant receives an in- 
jury occasioned in part by the negligence of his 
master, and in part by that of a fellow-servant, he 
¢an maintain an action against his master for such 
injury, and that contributory negligence to defeat 
aright of action’? must be that of the party in- 
jured. 

This case may appear to be in conflict with the 
opinion cited in 9 Allen, supra, but it is not so 
in fact. Chief Justice Beasley, who delivered the 
opinion, announces the same principle which was 
announced in the case in Allen. He says: ‘* The 
principal ground on which a new trial is asked in 
this case is, that it was clearly shown by the evi- 
dence that the accident by which the intestate lost 
his life was occasioned, not by the negligence of 
the defendants themselves, but by that of their 
employees. They said that their road-bed ex- 
tended over the water, was properly constructed, 
in view of the purpose for which it was designed, 
and that it was misapplied to another purpose by 
their servants contrary to their orders. If these 
were the facts of the case the position would be 
well taken.”? The learned Chief Justice afterward 
gives his reasons for holding that the rule above 
Claimed by the defendant was not applicable to the 
fucts of the case, and that the defendants were 
guilty of negligence, although they had directed 
their engineers to stop their locomotives at the 
end of the trestle-work, and not run them on to 
it. He says: “Stripped of all verbal disguises, 
the arrangement is this, that by their arrangements 
they required their employees almost hourly to 
fun their engines to the brink of danger, and that 
their orders were to stop there. The road-bed 
over the water was supported by wood-work, 
which the defendants admit was dangerous to a 
locomotive, and what they required was that the 
locomotive should be stopped on the fast land. 
As occasion called for it, in pushing the loaded 
ars out over the water, the engines were brought 
necessarily to this line between the water and 
land. Here was a danger constantly recurring— 
just as imminent as though the requirement had 
been to run these engines unto the edge of a pre- 
cipice. And to make the matter worse, the danger 
in this case was entirely latent; there was nothing 
to indicate that this part of the road extending 
beyond the land would not support a locomotive. 
It is obvious that it required the constant exercise 
of skill and vigilance to avoid this unnecessary 
risk, and yet itis not pretended that there was any 
notification to the engineers and other employees of 
the insecurity of this part of the road-bed. * * 
It is manifest, from the evidence on both sides, that 
adequate means to inform the parties in charge of 
these locomotives of the peril at hand were not 
used, for several of the engineers themselves tes- 
tify that occasionally they put their engines upon 
this insecure structure. Some of them said they 
‘were not aware of its insecurity. These circum- 
#tances seem to me to constitute a legal default in 
the defendants.” In this case it was properly held 
to be negligence on the part of the corporation to 
require its employees to run their engines to the 
very edge of & great danger, without providing 





any proper means for arresting the locomotives at 
the exact point of danger, and without informing 
their employees that if they passed the point in- 
dicated for stopping the locomotives there would 
be imminent danger of the destruction of both 
themselves and the engines in their charge. The 
reasoning in this case, as applied to the facts of the 
case at bar, would go to this extent and no farther, 
that if the conductors and other employees of the 
defendant, who were directed to run trains over 
this short track, and when directed to do so, they 
were also directed to run slow, did not understand, 
and ought not, from the fact of such direction, to 
have understood that such track was not in a con- 
dition to permit of the running of trains rapidly 
over the same without incurring danger, then the 
fact that the conductor or engineer disobeyed 
the order to run slowly would be no defence to the 
action if the jury found that the track was not in 
such a state of repair, in view of the purposes for 
which the track was used, as to permit trains, 
used with ordinary care, to pass over the same with 
safety. After giving the question such considera- 
tion as we have been able to, we are inclined to hold 
as was held in the case of Paulmier v. The Erie R. 
Co., supra, that where the negligence of the railroad 
company directly contributes to the injury of 
an employee, the company must be held liable, 
though it also appears that the negligence of a co- 
employee contributed to such injury, and that the 
rule is universal that contributory negligence to 
defeat an action must be the negligence of the 
plaintiff or of some other person for whose acts he 
is responsible. 

Upon the question of damages, we are unable 
to say from the evidence and verdict whether 
they are excessive or not, as the amount of 
damages which should be given depends very 
mueh upon the nature of the injuries received. If 
they are in fact permanent in their nature, and 
materially interfere with the natural and ordinary 
use of the plaintiff’s arm, we would not feel justi- 
fied in holding that they were excessive, whereas, 
if the injuries were temporary in their nature, 
and resulted in no permanent disablement of the 
plaintiff in any respect, we might be constrained 
to hold the damages were excessive. We do not, 
however, wish to be understood as giving any 
opinion upon that subject. 

For the error of the court in taking away from 
the jury the question as to whether the negligence 
of the conductor in charge of the train caused the 
accident and the injury to the plaintiff, the judg- 
ment must be reversed. 

The judgment of the circuit court is reversed, 
and the cause remanded for a new trial. 





ON an indictment for sending a letter threatening to 
accuse one of crime, where the language of the let- 
ter is ambiguous, parol evidence is admissible to ex- 
plain the meaning of it. To send such a letter threat- 
ening to accuse one of a misdemeanor is a felony un- 
der our statute.—State v. Linthiums. Supreme Court 
of Missouri. 





sol 
tio 


1-2 
ant 


pre 


sat 
ing 
in- 
uld 
oth 
‘he 
the 
er, 
the 
ver 
ley 
nd, 


n- 
ily 
the 
red 


ith 
ra- 
ld 


ad 


le, 
0- 


t- 
Xe 
t- 
n- 
irt 





THE CENTRAL LAW JOURNAL. 135 











ABSTRACTS OF RECENT DECISIONS. 


SUPREME COURT OF KANSAS. 


July Term, 1879. 


Tax CERTIFICATES —RECOVERY OF MONIES BY‘ 


HOLDERS OF Tax TITLES. — In order that a peti- 
tion shall state sufficient facts to constitute a cause of 
action, under sec. 120, ch. 107, Gen. Stats. 58, against 
a board of county commissioners of a county, in favor 
of the holder of a tax certificate, granted upon a sale, 
where such an erroror irregularity exists that the land 
ought not to be conveyed, it must allege a want of 
funds in the hands of the county treasurer, or some 
valid reason for his inability to refund, or else some 
action on the part of the commissioners in the way of 
direction to the county treasurer or other interfer- 
ence,whereby the holder of the tax certificate is delayed 
or denied of his right to have his money repaid. 
Judgment reversed. Opinion by Horton, C. J.— 
Commrs. v. Geis. 


TAX PROCEEDINGS— INSUFFICIENT DESCRIPTION 
—LIABILITIES OF COUNTIES.— 1. Where lands are 
levied on, placed on the tax roll, advertised for sale, 
sold and entered in the book of tax sales, and describ- 
ed in the tax certificate only as ‘1137 A of s. e. 1-4 sec- 
tion 27, town. 19, range 12.” ‘21-2 A of W 1-2 o0f W, 
1-2 of S. W. of S. E. 1-4 section 8, town. 19, range 12,” 
and “5 AN. W. 1-4section 2, town. 19, range 12,” and 
there is nothing outside of such description to ident- 
ify the land, the descriptions are so uncertain in each 
case that the assessment and all the subsequent tax 
proceedings are veid. ‘the irregularities are so great 
that the county clerk ought not to convey any portion 
of the same by tax deeds. 2. A county does not guar- 
antee tax titles, except as the statute may provide for 
it. Neither'the board of commissioners of a county, 
nor the county treasurer can refund any moneys upon 
the failure-of tax titles, except as some statute re- 
quires it. Judgment reversed. Opinion by HorRTON, 
C. J.—Commrs. v. Lyon Co. 


PRACTICE—STATUTE OF LIMITATIONS— NON-RE- 
TURN OF A PLEDGE.—1. Where a defendant attempts 
by plea to raise the question as to whether the plain- 
tiff’s cause of action is barred by the statute of limi- 
tations or not, and both parties and the court below 
treat the plea as sufficient: Held, that the Supreme 
Court will also treat the plea as sufficient, although it 
may not be as formal and elaborately circumstantial as 
it might be. 2. Where B owes A and gives to A his 
promissory note for the »smount, and pledges and de- 
livers to Aa city bond as security for the payment of 
the note, and afterwards the note is paid, but the bond 
is not returned to B: Held, in the absence of anything 
showing that A has converted the bond to his own 
use, that no cause of action accrues in favor of B and 


against A for the value of the bond until B has madea , 


demand for the bond, and therefore that the statute of 
limitations does not begin to run against B’s cause of 
action for the vaiue of the bond until there has been 


such demand and a refusal by A to return the bond. | 


Judgment affirmed. Opinion by VALENTINE, J. 
BREWER, J., concurring. HORTON, C. J., not sitting. 
—Auld v. Butcher. ' 


HABEAS CORPUS—CHAPTER 166 LAWS OF 1872 NOT 
RETROSPECTIVE — IRREGULAR SENTENCE — 1. The 
provisions of ch. 166, Laws of 1872, if intended to ap- 
ply to offenses committed prior to the adoption of that 
act and to operate retrospectively, are unconstitution- 
al and void, as coming within the condemnation of the 
national Constitution, prohibiting the passage of any 
ex-post facto law. 2. The case of State v. Crawford, 


- 





11 Kas. 32, followed, 3. Where the court has jurisdic- 
tion of the person of the prisoner, and of the offense 
with which he is charged, and the verdict is valid, 
and the judgment pronounced is not void, but merely 
irregular: Held, that such prisoner can not be relieved 
under a petition for habeas corpus. Prisoner re- 
manded. Opinion by Horton, C. J.— Hx parte 
Petty. 





SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 


[Filed June, 1879.) 


EVIDENCE — TESTIMONY OF PERSON As TO HIS 
Own AGE.—A person may testify as to his own age, 
and such weight may be given to his testimony as the 
court or jury trying the case may think it entitled 
to receive. PER CURIAM.—Hill v. Eldridge. 


NEGLIGENCE—RECOVERY OVER.—At the trial of 
an action of tort, the plaintiffs offered evidence tend- 
ing to show that, at the time of the accident hereafter 
described, there was a hatchway leading from the 
sidewalk to the store of which the plaintiffs were the 
lessees and occupants, which hatchwuy they left in a 
reasonably safe condition; that a servant of the de- 
fendants, in the course of their business, without the 
knowledge of the plaintiffs, removed the cover and 
left without replacing it or providing any barrier or 
warning, and that while it was thus open one M fell 
in and was,injured; that M brought an action against 
the plaintiffs for the injury, and recovered a judg- 
ment, which they paid. The plaintiffs brought this 
action to recover the amount of such judgment paid 
by them, but the presiding judge ruled that the above 
facts wonld not support the action, and reported the 
ease for the consideration of the full court. Held, 
that the case must stand for trial. The liability of the 
plaintiffs depended upon the question whether the 
hatchway was dangerous to travelers under such cir- 
cumstances that the occupant of the building was re- 
sponsible for the injury suffered, and not upon the 
question as to who negligently did the act which 
created the danger. If the defendants or a servant in 
the prosecution of their business, negligently uncov- 
ered the hatchway and allowed it to remain unguard- 
ed, without the knowledge of the plaintiffs, whereby 
the plaintiffs from their relation to the building were 
made liable to the person injured, the rule as to joint 
tortfeasors does not apply, but the plaintiffs can main- 
tain this action. Opinion by MorTON, J.—Churchill 
v. Holt. 

RIGHT OF WaY — PREMISES BOUNDED UPON A 
“SQUARE.”’—In an action of tort for obstructing a way 
it appeared that the plaintiff claimed title under a 
mortgage deed foreclosed at the time of this suit, con- 
veying to it a lot of land “beginning at the corner of 
Cedar Square and Cedar street, and thence running 
by ssid Cedar street,” ete., “then by said Cedar 
Square one hundred and twenty-five feet to the point 
of beginning,” being the premises “lately known as 
the Hotel Flanders.” Before this deed was made, 
Reed, the mortgagor, being the owner of the land now 
claimed by the plaintiff and the defendant, bad laid 
out and graded over the land claimed by the defend- 
ant on the northerly front of the plaintiff’s premises, 
a way called Cedar Square thirty feet wide, running 
from Cedar street to McLean Place. This way was 
graded, finished and curved, cur>-stones having been 
set up by the city at the corners of Cedar street, and 
was intended and used by the defendant and by the 
plaintiff after its foreclosure as a private foot and car- 
riage-way and means of access to said Hotel Flanders.. 
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“The defendant claimed under a subsequent mortgage ; 


from said Reed. Held, that the plaintiff took by im- 
plication a right of way over the thirty feet passage- 
way. Tobey v. Taunton, 119 Mass. 404; Lewis v. 
Beattie, 105 Maas. 410; Howe vy. Alger, 4 Allen, 206. 
-Opinion by MorTON, J.—Franklin Ins. Co. v. Cousins. 


——__. ga 


SUPREME COURT OF MISSOURI. 
April Term, 1879. 


NEGLIGENCE—QUESTION FOR THE JURY — CON- 
TRIBUTORY NEGLIGENCE.—Plaintiff was a citizen of 
the town of Canton, and fell at night from a bridge 
-over a ravine in one of its streets, and his leg was 
broken. The bridge was sixteen feet square but had 
no side railings. Held, that whether the failure to 
erect side railings was negligenve or not was a question 
for the jury to determine from the surroundings of 
the bridge, its width, length, travel over it and other 
circumstances, and the court erred in instructing the 
jury that the want of railings was negligence per se. 
The court also erred in an instruction that if the night 
was so dark as to prevent plaintiff from seeing his way 
safely across, and in consequence he fell from the 
bridge, the jury should find for him. This ignored the 
.defense of contributory negligence on the part of 
plaintiff. One knowing a bridge to be dangerous in 
the dark, because it has no side railings, and that he 
-ean not see his way over it, can not, without using any 
precaution for his safety, make the attempt and re- 
.cover damages forthe fall. Reversed. Opinion by 
HENRY, J.—Staplesv. Town of Canton. 


JURISDICTION — BANKRUPTCY PROCEEDINGS — 
FRAUDULENT CONVEYANCES.—Plaintiff brought suit 
to set aside deed of E L to co-defendant J L, because 
made to defraud creditors, obtained a judgment and 
purchased the land under execution sale. E L had 
been adjudged a bankrupt,but subsequent to the judg- 
ment and levy of execution. The assignee in bank- 
ruptcy also instituted suit in the United States Dis- 
trict Court to set aside said above deed to J L 
for fraud. The court found for defendant. Held, 

-that the sale though made ufter adjudication of bank- 
ruptcy was valid (Eyster v. Gaff, 91 U. S. 524, 3 
Cent. L. J. 250), and the judgment against the as- 
signee was not bindingon plaintiff who was not a par- 
ty thereto, and who acquired a lien, and for all that 
appears in the record a title, before suit by the as- 
signee was instituted. The plaintiff, by virtue of his 
judgment lien, had such an interest as to make him a 
necessary party, nor was plaintiff, because a creditor 
-of the bankrupt, represented by the assignee, for the 
reason that the creditor had acquired by his judgment 
lien av interest in the property other than that of a 
general creditor. E L was not involved at the time of 
conveyance, yet having determined to engage in a haz- 
ardous business which would probably require him to 
incur debts, a conveyance to protect his property 
against future debts was properly set aside. Affirmed. 
Opinion by HENRY, J.—Fisher v. Lewis. 


STATUTE OF LIMITATIONS—POSSESSION OF PART 
~OF TRACT.—Plaintiff brought ejectment February 25, 
1875, claiming under S. Defendant claimed under R, 
who claimed to have purchased interest of S at an ex- 
ecution sale August 22, 1863. Deed of R to defendant 
dated April 13, 1865. The sheriff’s deed conveyed no 
title, and the question was as to defense of statute of 
limitations. R never was in actual possession of 
any portion of the land, nor ever exercised any 
of the usual acts of ownership, except paying taxes 
-and on one occasior expelling a trespasser. Defend- 


| 





ant never took possession, nor exercised acts of 
ownership, except to pay taxes till 1866 or 1867, when 
he had a house built and fenced a truck patch of 
half an acre. Held, that defendant’s taking possession 
at the date of deed to him would not avail him 
unless R’s possession together with his own an- 
swered the requirements of the statute, and that 
there had not been for the statutory period such a vis- 
ible, open and notorious or actual possession of a part 
of the premises as would have unmistakably and 
continuously informed the owner for six years next 
before suit brought that K or defendant was in actual 
or adverse possession of a portion of the tract 
sued for, The possession of part of tract, under 
W.S. Mo. Stats. p. 917. sec. 5, means actual possession, 
and two things must concur to make good the statu- 
tory bar: first, actual possession must be taken of a 
part in the name of the whole tract claimed; second, 
there must be an exercise during the time of such 
partial possession of the usnal acts of ownership over 
the entire tract claimed. Affirmed. Opinion by 
SHERWOOD, C. J.—Norfleet v. Hutchins. 


incites 
—_ 





SUPREME COURT OF ILLINUVIS. 
[Filed at Springfield June 20, 1879.) 


PROMISSORY NOTE — INTEREST FROM DATE IF 
NOT PaID AT MATURITY — DEATH OF MAKER BE- 
FORE MATURITY.—The claim in this case is based on 
a promissory note made by S, since deceased, bearing 
date February Ist, 1876, payable ten months after date, 
with interest at the rate of ten per cent. per annum 
from date if not paid when due, and by the payee as- 
signed to claimant. The maker of the note died May 
15, 1876, and appellant was appointed administrator. 
The note was presented for allowance asaclaim against 
the estate Dec. 21, 1876. The county clerk allowed the 
principal with interest at the rate of ten per cent. af- 
ter the maturity of the note, but on appeal the cir- 
cuit court allowed claimant the face of the note with 
interest from the date of the note to the date of al- 
lowance. The appellate court aflirmed this judgment, 
and the administrator brings the case to this court on 
appeal. Scormt, J., says: ‘*The defense insisted upon 
is that the interest reserved in the note from the date 
thereof, unless paid at maturity, is a penalty, and as 
the maker died before the note matured, it is contend- 
ed that the estate equitably ought not to be held for it. 
The fallacy of the position taken lies in the assump- 
tion that the rate of interest reserved from the date of 
the note, which was evidently intended to secure 
prompt payment, is a penalty and not liquidated dam- 
ages. Whether the sum named inan agreement to 
secure performance will be treated as liquidated 
damages or as a penalty is often a question of 
much difficulty, but the authorities are to the 
effect that it must be determined in accordance 
with the intention of the contracting parties when 
that can be ascertained. 76 Ill. 157. It is very 
clear that the parties in this case iutended the 
interest reserved should be the measure of damages 
in case the note was not paid when due. The parties 
called it neither penalty nor liquidated damages, but 
that is a ma'ter of no consequence. It is simply a rate 
of interest which is lawful by contract under our stat- 
ute from the date of the note, inserted with a view to 
secure prompt payment. * * * * It is said that 
because of the death of the maker he could not pay 
the note so as to avoid the interest from date. Were 
that a valid objection, it might be urged with equal 
propriety against paying interest on any interest bear- 
ing obligation after maturity in case of death of the 
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maker —a enenaitnien, 0 that finds no sanction either in 
reason or authority.” Affirmed.—Reeves v. Stipp. 


ELECTION—MANDAMUS — CERTIFICATE OF ELEC- 
TION—INFORMALITY IN RETURNS.— At the general 
election held in November, 1878, there was submitted 
to the voters of the county of Jersey, in this State, 
to be voted upon at said election, the question of the 
adoption of township organization in that county. 
The result of the vote taken being claimed to have 
been in favor of township organization, the petition 
for a writ of mandamus was filed in this court to com- 
pel the respondents who constitute the board of 
county commissioners of that county, to proceed and 
act under the township organization law. The whole 
question rests upon the vote of Grafton precinct, as to 
whether or not it shall be counted. At that precinct 
the certifieate of the elective officers was made upon 
the poll books on printed blanks furnished, and was in 
the usual form. After the certificate appeared the 
statement of the number of votes cast at that precinct 
for ana against the township act. The same figures 
also appeared on a tally sheet which was kept at that 
precinct, and returned with the poll books. SHELDON, 
J., says: ‘The ‘return’ consists of the certificate of 
the officers conducting the election entered in the poll 
books, together with a list of voters and one of the 
tally sheets, all of which are to be carefully enveloped 
and sealed up and delivered to the county clerk. The 
tally sheet is a constitutional part of the return, and 
it properly showed the number of votes for and against 
township oiganization. On comparing the certificate 
and tally sheet there could be no doubt as to the num- 
ber of votes given for and against township organiza- 
tion. As said in People v. Hilliard, 29 Ill. 425: ‘The 
plain duty of the board was to make the abstract from 
the return and give the certificate to the person whe 
appeared to have received the highest vote. * * 
Form should be made subservient to this inquiry, 
and should not rule in opposition to substance.’ ” 
Mandamus awarded. SCHOLFIELD, J., dissents.— 
Powell v. Evans. 


REPLEVIN—CONTRACT — EVIDENCE OFFERED TO 
SHOw THAT LEASE IS A BILL OF SALE—RECEIPT.— 
Appellants commenced ar action ef replevin against 
appellee before a justice of the peace to recover an or- 
gan. It was manufactured by appellants, and they in 
the early part of 1872 leased it to M for $3.50 a month. 
After holding it some time, appellants took possession 
of the same andentered into an agreement with ap- 
pellee as follows: ‘Received of A in apparent good 
order, On lease, one organ, manufactnred by A, for 
which I agree to pay rent at the rate of $10 per month 
for ten and one-half menths, payable monthly in ad- 
vance, and return said organ on demand in as good 
order as received, usual wear excepted.” Appellee 
received the organ and paid $50, under the written 
agreement. Upona refusal to pay more and restore 
the organ appellants brought this suit. Judgment be- 
low went for defendant. Appellee claims, and the 
court below permitted him to introduce evidence to 
prove that the agreement was a contract of sale and 
not a lease. WALKER, J., says: “‘There is no rule more 
familiar than that parties can not introduce verbal 
evidence to contradict, change or vary written con- 
tracts. But it is said that to the rule there is the ex- 
ception that a receipt may be thus explained. And 
this is no doubt true of such instrument. Can it 
however be said this is only a receipt? We think it 


ean by no means be so held. It is true the instrument 


commences by saying that appellee received of appel- 
lants on lease one organ. But it is manifest that as to 
the rent, the times of payment, etc., it is and can only 
be a contract without any element of a receipt. We 
apprehend no one would say that because a promis- 


sory note should, at its commencemeut, state that the 


‘ 





maker had received value from the payee, instead of 
at the end of the instrument that it would thereby be- 
come a receipt. See 387 Ill. 66; 38 Ill. 553; 46 Ill. 187. 
The court therefore erred in admitting this evidence. 
Had this been a bill properly framed to reform this 
contract, then the question would be presented wheth- 
er the evidence would be admissible. But it is not at 
law.” Reversed.—Andrus v. Mann. 


PROMISSORY NOTE—DAMAGES FOR NON-PAYMENT 
AT MATURITY—PROMISe OF EXTENSION OF TIME.— 
The declaration is on a promissory note bearing date 
April, 1874, made by defendant F for $3,000, paya- 
ble to plaintiff B, with interest at the rate of ten per 
cent., and if not paid promptly at maturity fifteen per 
cent. perannum. At the time of executing the note, 
a power of attorney to] confess judg ment was given by 
F. On the Ist of June, 1875, the sum of $300 was paid 
and indorsed as a credit on the back of the note. At 
the March term of court an attorney appeared and 
confessed judgment for defendant in accordance with 
the power of attorney, including interest after matu- 
rity, at the rate of fifteen per cent. per annum. At 
the same term, defendant appeared and moved to va- 
cate the judgment and for leave to plead to the merits 
of the action. On the hearing of that motion, defend- 
ant proved by plaintiff that when F paid plain- 
tiff the $300 credited on the note, he pressed plain- 
tiff not to sue, and plaintiff told him he would 
not as long as he could help it, but did not give 
him any definite time. The court overruled the 
motion to vacate the judgment. Defendant appeals. 
CRAIG, C. J., says: “I! is very clear from the evidence 
preserved in the record that there was not the slight- 
est intention on the part of the plaintiff to waive any 
right to exact damages for the non-payment of the 
note at maturity. He was not asked to do so. Nor 
was there any valid extension for the payment of the 
note for any definite period that indicated it was a 
mere device to secure a greater rate of interest than 
the statute allows. What was done was done simply 
to oblige defendant for the time being as a personal 
favor, and must have been so nuderstood by him. 
Plaintiff consented to no extension of payment for any 
definite period, nor did he waive his right to sue de- 
fendant at any time. It was the privilege of defend- 
ant to pay the note at his pleasure and thus avoid the 
payment of the damages agreed upon on account of 
the failure soto do. The case in all its essential fea- 
tures is within the rule declared in 78 Ill. 53.’? Af- 
firmed.—Fink v. Buck. 








CORRESPONDENCE. 





JUDGE DILLON AND THE ARKANSAS BAR. 


LITTLE Rock, ARK., July 1, 1879. 


HON. JOHN F. DILLON: 

My Dear Sir—I have the’honor herewith to transmit 
to you the proceedings of our bar, in relation to your 
retiring from the bench, which you have occupied so 
long, so faithfully, so honorably and sograndly.. The 
enclosed resolutions were adopted with an unanimous 
and most hearty aye, and sincerely express the senti- 
ments of our bar. 

While personally I exceedingly regret the resigna- 
tion of your judgeship, and doubtingly look to see 
where a peer may be found for your successor, yet 
permit me to wish for you, in your new vocation, all 
the success, emoluments, honor and happiness to 
which your great industry, your broad and deep 
knowledge of the law, and your many personal ac- 
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complishments justly entitle you to receive. 
Very truly yours, 
EBEN. W. KIMBALL, 
Secretary. 





A large meeting composed of the Little Rock Bar 
Association, and several distinguished members of the 
legal profession from other parts of the State, now at- 
tending court at the capital, was held on Saturday 
morning, June 14, 1879, at the Supreme Court room, 
for the purpose of taking some appropriate action in 
relation to the resignation by Hon. John F. Dillon of 
the office of United States Circuit Judge for this ju- 
dicia] circuit. 

Upon motion of Hon. Henry C. Caldwell, Judge of 
the United States District Court for the Eastern Dis- 
trict of Arkansas, Hon. E. H. English, Chief Justice 
of the Supreme Court of the State, was elected presi- 
dent of the meeting, and Eben. W. Kimball, Esq., 
Secretary. 

The Chief Justice, upon taking the chair, ceraially 
thanked the meeting for the honor conferred upon him 
on the occasion. He then briefly stated the object of the 
meeting, and said that he, in common with the whole 
bar of the State, exceedingly regretted that Judge 
Dillon felt constrained to resign his present position 
on the bench which he had so long, so acceptably and 
so honorably filled, and where he had won a nationa: 
reputation; that Judge Dillon was a man of pure and 
exalted character, a judge of extraordinary attain~ 
ments, application and legal knowledge, and one 
whom the people of the West and of Arkansas were 
loath to see retire from the judiciary. But, he said, 
while he now leaves the bench, he will not be lost to 
the profession, for in his new vocation—a position 
which would do honor to any lawyer—he would not 
only be able to instruct the young men of the country 
in the science of the law, but also to write law books for 
the use of the profession generally, a work for which no 
one seemed better fitted than Judge Dillon. The Chief 
Justice spoke very feelingly and eloquently of the 
high character and great services of Judge Dillon, and 
was listened to with marked delight and approval. 

Upon motion of the Hon. U. M. Rose, the Chair ap- 
pointed a committee of three to draft resolutions 
properly expressing the sentiments of the bar of Ark- 
ansas, in relation to the resignation of Judge Dillon. 
The committee consisted of Judge U. M. Rose, Judge 
T. D. W. Yonley and Col. R. A. Howard. 

After deliberation, the committee reported the fol- 
lowing resolutions. Before reading them, the chair- 
man, Judge Rose, read tothe meeting the following 
interesting extract of a letter recently received by him 
from Judge Dillon: 


LEAVENWORTH, Kas., June 8, 1879. 
DEAR JUDGE: 

Your letter of the 24th ult. has followed me around 
the cireuit and found me here. It anticipated an event 
which became a fact accomplished before it was re- 
ceived. I could easily perceive all the probable ad- 
vantages of the offered exchange of places, the light- 
ened labor, the increased compensation and opportu- 
nities for professional] gains or distinction, if, happily, 
I had the ability to achieve the latter; and yet I hesi- 
tated long in reaching a resolution. 

I hope I have decided wisely. It cost me a painful 
struggle to consent to leave the friends and as- 
sociations of a life-time, and particularly the bar of 
the circuit, to whom I feel so much indebted and so 
warmly attached. 

My thoughts and reflections are tinctured with sad- 
ness whenever I think that I have severed the ties 
which connect me with the circuit, and go to new du- 
ties in a strange place and among unfamiliar faces. 

If my health remains to me I shall try to demon- 
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strate the soundness and wisdom of my judgment by 
doing more for my profession than it was possible for 
me to do on the tread-mill of the bench, with its ever- 
increasing weight of duties. I beg leave to add that I 
part with no district with more sincere regret than with 
yours, with Judge’Caldwell and the bar of Arkansas. 
I have always been treated by om with marked con- 
sideration and kindness. * * 
Very sincerely yours, 
JOHN F. DILLON. 
Hon. U. M. Rose. 





Resolved, That having been advised of the resigna- 
tion by Hon. John F. Dillon of his position as judge 
of this circuit, we are impressed with a feeling of re- 
gret and desire to convey to bim in a respectful 
manner our sincere admiration for the great learning, 
impartiality and uprightness displayed by him while 
on the Federal bench, the soundness and accuracy of 
his opinions, and his uniform kindness and courtesy to 
the bar; for a consistent administration of justice that 
has shed a lustre on the science of law, and has in 
many ways conduced to its clearness and purification. 

Resolved, That as Judge Dillon retires to another 
field of labor we trust that he may find in it a wider 
usefulness and some diminution of the arduous toil that 


| has marked his judicial life, and which seemed to test 


the limits of physical and mental endurance; and we 
beg leave to assure him that he carries with him our 
best wishes for an easier and a long and prosperous 
life, during which he may by his investigations add to 
his valuable contributions to legal learning which have 
already made his namea household word with the 
bar and courts of the country. 

Resolved, That the secretary of this meeting be re- 
quested to forward ‘to Judge Dillon a copy of these 
resolutions. 

The resolutions received the hearty and earnest ap- 
proval of the entire meeting, and upon motion of Hon. 
M. W. Benjamin were unanimously adopted. Upon 
motion of Gen. R. C. Newton, Judge Rose was re- 
quested to furnish the meeting with a copy of the ab- 
stract of Judge Dillon’s letter, just read by him, and 
the same was made a part of its proceeding-. It was 
moved by Hon. John McClure, and carried, that the 
secretary of this meeting be requested to furnish the 
papers of the city with a copy of its resolutions and 
other proceedings for publication. Upon motion of 
Judge Yonley, the secretary was requested to present 
to the United States Circuit Court for this District a 
copy of the proceedings of this meeting, with the re- 
quest that they be spread upon the records of that 
court. 

Upon motion of Sam’! R. Allen, Esq., the meeting 
then adjourned. 


EBEN. W. KIMBALL, Secretary. 





UNITED STATES CIRCUIT COURT, 
EIGHTH JUDICIAL CIRCUIT, CHAMBERS. 
DAVENPORT, I[., July 9, 1879. 
My Dear Sir—I have the honor to acknowledge the 
receipt of the proceedings of the bar of Little Rock, 
relative to my retirement from the bench. I am deep- 
ly sensible of the debt I owe to the bar of your State, 
and [ fully prize this expression of their regard and 
friendship. I am grateful for it. It places me 
under a perpetual obligation. I part from them 
with unaffected regret. They have a sunny spot in 
my heartand a cherished place in my memory. 
I beg you to accept, personally, my warm thanks for 
your kind expressions and well wishes. 
I am, very truly, sincerely youre, 
JOHN F., Din LON. 
Hon. Eben. W. Kimball, Secretary, etc., Little Rock. 
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BOOK NOTICES. 





REPORTS OF CASES DETERMINED IN THE SUPREME 
Court of the State of California, at the January, July, 
October Terms, 1877, and the January Term, 1878. 
CHAS. A. TUTTLE and G. J. CARPENTER, Reporters. 
Vol. 52. San Francisco: A. L. Bancroft & Co. 1879. 
A volume of little more than seven hundred pages 

suflicient to contain the decisions of the Supreme Court 
of California during five terms, shows that, in that 
State, somebody has a discretion as to what shall be 
published and what not. The result is a book which 
contains little that will not be of frequent use to the 
bar, and illustrates the absurdity of a contrary system, 
such as,in other States, compels the profession to 
pay for what they do not want. 

We note the following as of general importance and 
interest: ‘The candidate for an office who does not re- 
ceive a majority or a plurality of the votes, is not elect- 
ed, because the opposing candidate who did receive a 
majority or plurality of the votes was ineligible: Craw- 
ford v. Dunbar, p, 37. When contributory negligence 
is a question of law, and when one of fact: Fernandes 
v. Sacramento City R. Co., p. 45. (This case is reported 
in full and annotated in 4 Cent. L. J. 82.) A railroad 
company has power, upon a sufficient consideration, to 
guarantee the payment of the bonds of another com- 
pany: Lowv. Central Pacific R. Co., p. 53. Proof that 
a tax was paid under a written protest before it be- 
came delinquent, and before threats were made to sell 
property for its collection, is not proof that it was paid 
under duress: Bank of Woodland v. Webber, p. 73. 
But atax paid under protest after the delinquent list 
comes out of the hand of the tax-collector for collection 
by sale of the property, is paid under duress: Smith 
v. Farrelly,p.77. A legislature has no power to compel 
a city to pay aclaim made against it which itis under 
no obligation to pay: Hoagland v. City of Sacramento, 
p. 142. An action will not lie against the sureties on a 
bond of a guardian until his accounts have been settled 
by the probate court: Graff v. Mesmer, p. 636. If a 
deed of trust leaves an interest in the trust property 
in the grantor, such interest may be sold on an execu- 


tion: Kennedy v. Nunan, p. 326. B&C, having had | 


a quarrel with A,is approached by A. Becommands 
him to halt or he will shoot him, and C thereupon 
shoots and kills A. Held, that the circumstances do not 
import a common criminal intent between B & C to 
kill A, so as to make B guilty. Peoplev. Leith, p. 251. 

The cases are excellently reported, the syllabi deserv- 
ing of special remark for their conciseness. The rules 
of the Supreme Court, as well asa list of attorneys 
admitted since the publication of the last volume, are 
given in an appendix. The publisher’s work is like- 
wise excellent. 








QUERIES AND ANSWERS. 


[The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries 
will be thankfully received, and due credit given when- 
ever requested. The queries must be brief; long state- 
ments of facts of particular cases must, for want of space, 
be invariably rejected. Anonymous communications are 
not requested.) 

*, pe bars Sollowing queries received during the past week are 

ly submitted to our subscribers for solution, by re- 
ons of the senders. It is particularly desired that any of our 
readers who have had similar cases, or have investigated 
the principles on which they depend, will take the trouble 
to forward an answer to as many of themas they are able. 


QUERIES. 
17. COVENANTS—JOINT AND SEVERAL.—Suit is in- 


stituted against A & B, under a covenant against in- * 








cumbrances in an ordinary warranty deed. No words 
of severalty in the deed. A answers. B is in de- 
fault. If judgment by default be taken against B, will 
A thereby be released? L. 





18. EXEMPTION—COUNTERCLAIM.—Under the Code 
of Iowa, section 3074, the personal earnings of a head 
of a family, at any time within ninety days next pre- 
ceding the levy, are exempt from execution. A, the 
head of a family, performs laber for B, and within 
ninety days thereafter brings an action to recover for 
the same, At the time the services are rendered, A is 
indebted to B, can B set up his claim against A as a 
counterclaim? Can a counterclaim be pleaded in any 
case where the action is to recover for property or la- 
bor that is exempt from execution? M. 


ANSWERS. 
No. 35. 
[8 Cent. L. J. 508.] 

A is entitled to the exemption. The demand must 
be wholly for the purchase money to reach property 
otherwise exempt. By uniting the demand for pur- 
chase money with the claim on other account the right 
is waived. The rights of the debtor can not be preju- 
diced by mingling the cause of action for purchase 
money with demands as to which the property is ex- 
empt. Hickok vy. Fay, 36 Barb. 9; Miller v. Schroeder, 
2N. Y. 272, 268. 


Sherburne, N. Y. D. L. A. 





No. 5. 
[9 Cent. L. J. 59.] 


The rights of redemption of C & D are not cut off: 
they will have ten years from the rendition of the judg- 
ment to assert their right to redeem, unless sooner 
cut off by action of a senior lien-holder. See sec. 
2882, of Code of 1873; see, also, Crawford v. Saylor, 42 
Ia. 260; Wright v. Howell, 35 Ia. 288. 


Winterset, Iowa. J.P. S. 





No. 9. 
(9 Cent. L. J. 79.] 

The language of the statute is, ‘‘ One horse, unless a 
horse,”’ (that is, another horse) *‘ is exempt as herein- 
after provided.” Now here is an absolute exemption 
to all heads of families, unless the person is also claim- 
ing under the provision referred to as being thereinaf- 
ter contained, which provision is that a certain class of 
persons named therein may hold two horses exempt, 
provided “they habitually earn their living by the use 
of the same;” and the burden of showing such use is 
upon the party claiming the benefit of the proviso. 27 
Ia. 379. It will be observed that the only condition at- 
tached to the first named proyision is that a horse shall 
not also be exempt under the second; while the gram- 
matical construction of the statute will not allow the 
proviso of the second clause to be attached to the first. 
Hence, I answer the question in the affirmative. M. 





No. 10. 
[9 Cent. L. J. 99.] 

The first payment fell due March 13, 1878, and the 
payments indorsed upon the note furnisha strong if 
not conclusive presumption that the makers so un- 
derstood it. The payment of $200, March 13, 1878, left 
$800 due upon the note; and the payment of $100, 
April 18, 1878, left $700 due upon the note. By the 
terms of the note, another $100 was due on the 13th 
May, 1878, and, not being paid, carried interest at ten 
per cent. per annum until paid; and, on the 13th June, 
1878, another $100 became due, and, if not paid, carried 
interest at ten per cent. per annum until paid, and so 
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on monthly, on the 13th of every month until the 13th 
of November, 1878, when the last $100 became due, and 
if the same was not paid then, it must carry interest 
from that time at ten per cent. per annum until paid. 
St. Louis, Mo. J.T. C. 





No. 11. 
[9 Cent. L. J. 99.] 

A promissory note, by the terms of itself, always 
imports a consideration. Moreover, the only question 
in the case seems to be in regard to the sufficiency of 
the consideration of the note given by Ato B. As the 
error in payment was a mistake of fact, C would have 
had a good ground of action against A for the money 
had and received, to the extent of the ten dollars over 
payment. In accordance with the agreement made 
between the parties, the giving of the note for ten dol- 
lars to B by A, extinguished the claim of C against A, 
and therefore this extinguishment of C’s claim against 
A would operate as a good and valid consideration for 
the note given by Ato B. Therefore, it seems that B’s 
plea of no consideration in A’s note would be no de- 
fense to the action, and C would be entitled to recover. 

W. A. 





No. 11, 
[9 Cent. L. J. 99.] 

C. having, through mistake, made an overpayment of 
$10 to A. for the note, could have recovered it back in 
an actien of assumpsit against A. Moses v. McFar- 
land, 2 Burr. 1005. It does not lie in the mouth of B. 
to say that the $10 note which A gave him was without 
consideration; nor does it lie in the mouth of A. to say 
so. B.’s agreement to pay C. the $10 was a sufficient 
consideration for A.’s $10 note to B., and A.’s $10 note 
to B. was a sufficient consideration for B.’s agreement 
to pay C. the $10 which A. owes C., and the latter can 
recover the $10 from B. upon B.’s agreement to pay it, 
provided thut he (C.) assented to the agreement, and 
thereupon released A. from liability to pay him the $10. 
4 Barn. & C. 163; 1 Mees. & W. Exch 124; 11IIl. 34; 
4 La. Ann. 281; 15 N. H. 128; 5 Barn. & Ad. 925; 3 
Nott & McC. So. C. 171; 15 Mees. & W. Exch. 23. See 
1 Ad. & E. 106; 2 Camp. 383; 1 La. 410; 1 Exch. 601; 24 
Conn. 621; and see Scott N. P. 938. 


St. Louis, Mo. M. THOMPSON. 





No. 12. 
[9 Cent. L. J. 99.] 

It has been thought that a judgment against one joint 
maker, will be no bar to a joint suit against both mak- 
ers. Sheehy v. Mandeville, 6 Cranch. 253; Higgin’s, 6 
Co. 45; 46a. But this is questioned in Ward v. 
Johnson, 13 Mass. 148; Robertson v. Smith, 18 Johns. 
458; United States v. Cushman, 2 Sumn. 426, 438, 439. 
In King v. Hoare, 8 Jur. (Eng.) 1127, 13 M. & W. 494, 
the Court of Exchequer held the judgment against one 
joint contractor to be a bar to a suit against the other. 
See also Lechmen v. Fletcher, 1 Cromp. & Mees. 623; 
Liddell v. Ratcliff, 1 Mood. & Rob. 263; Dyke v. Mer- 
cer, 2 Shower, 395. It has also been thought that a 
judgment against one joint maker will be no bar toa 
several suit against the other maker. King v. Hoare, 
supra; Porter v. Ingraham, 10 Mass. 88,90. The hold- 
er may sue all or any of the parties to a note, at his 
option. 1853, Paige v. Snow, 18 Mo. 126. Ail contracts 
which, by the common law, are joint only, shall be con- 
strued to be joint and several. 1 Wag. (Mo.) Stat., pe 
269, sec. 1 and note (1), and authorities there cited. 

St. Louis. M. THOMPSON. 





No. 14. 
(9 Cent. L J. 120.] 
The receipt of M P, to his father, J P, is of no bind- 
ing obligation. ‘ The estate of a deceased person must 








pass, either by devise or descent, and the operation of 
the laws of Ohio, in this respect, can not be defeated 
by any kind of executory contract made to control 
the distribution of a man’s estate after his decease. 7 
O. S. 482. Title to real estate, by deed, does not vest 
in the grantee until delivery. J P retained possession 
of the deeds until his death. having given certain di- 
rections in regard to them; but directions by an owner 
in respect to a disposition of his property, to take ef- 
feet after his death, and different from such as the law 
would prescribe in case of intestacy, are of no valid- 
ity unless made through the medium of a last will and 
testament. 16 O. S.586. Hence, upon the death of 
J P, his property descended to his heirs, and must be 
distributed according to the statutes of descent, sub- 
ject to be modified, in the granddaughter’s case, by the 
statute regulating advancements. 


Jackson, O. M. & A. 














THE EXECUTIVE COMMITTEE of the Illinois State 
Bar Association will meet at the Leland Hotel in 
Springfield, September 10th. Important business will 
be considered by the committee, and a full attendance 
is desired.——The President of the English Divorce 
Court, in addressing the jury in a recent case, said: 
“Tt is a very remarkable thing, and I daresay you have 
heard it observed before, that the vast majority of 
criminal cases arise in some way or other out of 
drunkenness. I observe in this court also, on ene side 
and the other, divorce causes as well as probate causes, 
that the litigation arises, directly or indirectly, out of 
drink.”’ 

‘ 


lf any of our readers are as mueh addicted to novel 
reading as some of the ablest judges who ever adorned 
the Bench have been, they may remember to have read 
in Charles Reade’s ‘Jack of All Trades” (a story which, 
we believe, was strictiy founded on fact) a very bad 
character of the full-grown elephant, as the “‘cunning- 
est, most treacherous, and blood-thirsty beast that 
ever played the butcher among mankind.”’, Baby- 
elephants, however, appear to possess more genial dis+ 
positions. A baby-elephant under ten years old—they 
grow till they are 43, and live to 100 or 150—may even 
be induced to appear as a witness in a court of justice, 
and submit to cross-examination without losing his 
temper. Thurman v. Bertram and Roberts, heard be- 
fore Pollock, B., and a jury on the 8th inst., is a case 
in point. The action was brought by a young lady to 
recover damages for personal injuries, received 
through the alleged negligence of the defendants’ ser- 
vants. She had gone in a wagonette to the Alexandra 
Palace, where the Nubian encampment, with camels, 
elephants, ete., was then attracting crowds; and at the 
conclusion of the performance a certain quadruped, to 
wit, a baby-elephant, came out with his keeper, and 
frightened the plaintiff’s pony. The pony bolted, and 
the plaintiff was thrown out of the wagonette, and 
fractured her collar-bone. Mr. Salter, for the defense, 
intimated that the elephant himself had no objection 
to get into the witness-box; and Baron Pollock ob- 
served, obiter, that if so it was very desirable that the 
court should improve the occasion. The baby accord- 
ingly walked in with bells on his head, and treaded 
his way through the “‘mazes of the law,” in a body of 
a crowded court, without so much as crushing a Q. C. 
or munching two or three juniors. Jones, for the 
plaintiff had no questions to ask. An arrangement 
was come to. A juror was withdrawn. And Pollock, 
B., held that this happy ending was highly proper, as 
the elephant had come to offer his apology in person. 
—Irish Law Times. 








